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L BACKGROUND

On May 4, 2010, Governor Martin O’Malley signed Chapters 338 (Senate Bill 701) and 339
(House Bill 392), the Maryland Debt Settlement Services Study Act (the “Act”), which became effective
on July 1, 2010. The Act required the Office of the Commissioner of Financial Regulation in the
Department of Labor, Licensing, and Regulation (the “Commissioner”) in consultation with the
Consumer Protection Division of the Office of the Attorney General (the “Division™), to conduct
a study of the debt settlement services industry. The objectives of the study included the
determination of how the debt settlement services industry would best be regulated in the State,
including the option of establishing a licensure requirement and the fiscal impact of regulating
the industry if licensure were required.

In conducting its study, the Commissioner and the Division were tasked with establishing a
workgroup comprised of representatives of relevant stakeholders, including:

® The Commissioner;

® The Division;

® The debt settlement services industry, including representatives of the various debt
settlement services providers with differing models of debt settlement services practices;

® The Maryland Consumer Rights Coalition; '

® The debt management industry; and

® Any other person that the Commissioner or the Division considers appropriate.

The Act required the Commissioner and the Division to report, in accordance with § 2—
1246 of the State Government Article, their findings and recommendations, including draft
legislation, if any, to the Senate Finance and House Economic Matters committees of the General
Assembly by December 1, 2010. This report (“Report”) has been produced by the
Commissioner and the Division in conformity with that requirement.

The initiation of the study and subsequent workgroup meeting were delayed until the
Federal Trade Commission (“FTC”) finalized proposed amendments to the Telemarketing Sales
Rule (“TSR”). At the time that the study was mandated, the FTC had issued proposed
amendments to the TSR and comments were being submitted by all interested parties for review.
As proposed, and ultimately adopted, the amendments have a substantial impact on the structure
and operations of the industry. Therefore, the Commissioner, the Division and the parties
involved in the workgroup all agreed that it was premature to analyze the structure and potential
regulation of the debt settlement industry prior to the amendments being finalized. -

As detailed herein, the TSR amendments were finalized on July 29, 2010 and became
fully effective on October 27, 2010 (“FTC Final Rule”).! The Commissioner convened the
workgroup to participate in this study (“Workgroup”) shortly thereafter. The Workgroup met on
September 23, 2010, in Baltimore, Maryland, and identified key issues for review in light of the

' 75 Fed. Reg. 48458 (2010). As referred to in this Report, the “FTC Final Rule” includes both the amendments to
the TSR codified at 16 C.F.R. part 310 and the Overview and Background commentary preceding the text of the
amended TSR as published in the Federal Register.




FTC Final Rule. The Commissioner and the Division solicited and evaluated written input from
Workgroup participants on these key issues in preparing this Report.

II. DEBT RELIEF SERVICES INDUSTRY AND DEBT SETTLEMENT

Demand for debt relief services has been driven by dramatic growth in consumer credit
and, more recently, increases in the rate of delinquency, particularly following the financial
crisis. According to the Board of Governors of the Federal Reserve, consumer credit outstanding
grew more than 70% from approximately $1.4 billion in 1999 to $2.5 billion in 2009.2 While the
amount of consumer credit outstanding increased during that 10-year period, consumers have
also experienced increasing difficulty paying their debts. The proportion of outstanding balances
that are 90 days or more delinquent has roughly doubled from approximately 7% to
approximately 14% from 1999 to 2010.°

The increasing number of consumers holding unsecured debt that they cannot pay has
created elevated demand for debt relief services. Both for-profit and nonprofit providers have
emerged offering services designed to assist consumers in resolving their delinquent accounts in
some form or fashion for compensation. Depending on the assets and income of the consumer,
as well as other factors, the range of potential solutions and providers available to resolve
outstanding delinquencies differs. Possible solutions may range from bankruptcy to full and/or
partial repayment of outstanding obligations or counseling to assist the consumer in better
handling his or her finances.

A. Debt Management

Consumers who are able to repay all of their debt over time with some accommodation
from their creditors can typically enroll in a debt management plan. With the assistance of a
credit counselor or some other debt management service provider, an agreement is entered into
between the consumer and the consumer’s creditors that provide full repayment over time in
exchange for concessions- by the creditors. Creditor concessions may include a combination of
reduced interest rate, waiver of default or delinquency fees, and reduced monthly payments that
are less than the contractual amount. This agreement is referred to as a debt management plan
(“DMP”).

The consumer typically sends monthly payments to the debt management services
provider and the provider then distributes the funds to the consumer’s creditors pursuant to the
DMP. In exchange for this service, the consumer pays the debt management services provider a
monthly maintenance fee. Under Maryland’s Debt Management Services Act,* the debt -
management provider must be licensed and is subject to examination.” Further, the monthly fee
in the DMP is capped at $8 per creditor, not to exceed $40 in total per month, and certain

2 Board of Governors of the Federal Reserve, QUARTERLY CONSUMER CREDIT STATISTICS 1999 and 2010.

3 Federal Reserve Bank of New York, QUARTERLY REPORT ON HOUSEHOLD DEBT AND CREDIT (Aug., 2010).
4 MD CODE ANN., FIN. INST. §§ 12-901 through 12-931.

> Id at §§ 12-906 and 12-924.




disclosures must be provided.6 The debt management services agreement must itemize fees
retained by the service provider, inform the consumer that a voluntary contribution to the
provider may not be provided, and disclose that the execution of the agreement may impact the
consumer’s credit rating and credit scores, among other disclosures.’

B. Debt Settlement

Consumers who cannot pay all of their debts in full, or cannot afford the payments
required under a DMP, may alternatively be able to avoid bankruptcy through a debt settlement
plan. Debt settlement companies purport to offer consumers the opportunity to obtain lump sum
settlements with creditors for less than the full amount of the outstanding balance of their
unsecured debt. In the typical scenario, however, the consumer lacks the initial funds to engage
in a settlement immediately. As a result, consumers enroll one or more of their unsecured debts
under a program developed by the provider, ostensibly to accrue funds for a future settlement
and begin making payments into a dedicated bank account established by the provider but owned
~ by the consumer. Although the account is technically owned by the consumer, the debt
settlement services provider typically has the contractual authority to withdraw funds both to pay
itself fees, to pay creditors from the account and, in practice, controls the account.

According to industry representatives, debt settlement providers assess each consumer’s
financial condition and, based on that individualized assessment and the provider’s experience,
calculate a single monthly payment that the consumer must make to save for settlements and pay
the provider’s fee. The providers typically tell consumers that the monthly payments — often in
-the hundreds of dollars — will accumulate until there are sufficient funds to offer a settlement to
the creditor. The provider generally will not begin negotiations with creditors until the consumer
has saved money sufficient to fund a possible settlement of the debt. The provider pursues
settlements on an individual, debt-by-debt basis as the consumer accumulates sufficient funds for
settlement of each debt. Unlike the DMP described above, debt settlement is structured to settle
outstanding debts by repaying only a portion of the total amounts owed. If the consumer fails to
make sufficient payments into the settlement account and/or otherwise drops out of the
settlement program, then no settlement will be reached though the monthly fees to the provider
will be incurred as scheduled.

Since the providers of debt settlement programs described above do not “receive funds
periodically from consumers . . . for the purpose of distributing the funds among the consumer’s
creditors,” Maryland’s Debt Management Services Act does not apply The debt settlement
providers have not been subject to licensure or examination in this State. Likewise, the contract
terms governing the obligations of consumers and providers are not regulated by State law.

S Id at § 12-918.
71d. at § 12-916.
8 1d at § 12-901(g).




C. Credit Counseling and Bankruptcy

Many consumers do not belong in either a DMP or a debt settlement program. Some
consumers who are experiencing difficulty merely require assistance with handling their finances
better and a credit counselor may be able to assist them with budgeting. Conversely, consumers
who are not in a position to make the payments required under a DMP or debt settlement
program may be best served by filing bankruptcy to discharge their unsecured debts.

OI.  ABUSIVE PRACTICES RELATING TO DEBT SETTLEMENT SERVICES

A. Federél Trade Commission Concerns

The FTC has noted significant consumer protection concerns relating to the debt
settlement services industry over a period of years as evidenced by consumer complaints,
testimony and enforcement actions. In April, 2010, as it was considering the proposed rule
amending the TSR, the FTC staff conducted a review of some 100 websites offering debt
settlement services. According to the FTC, 86% of the sites reviewed “represented that the
provider could achieve a specific level of reduction in the amount of debt owed.” In addition,
the FTC Final Rule cited a Government Accounting Office survey of 20 debt settlement firms
which found that 17 of the firms “were making highly dubious success rate and other claims.”"

In the FTC Final Rule, the FTC reported that it found the advertisements and ensuing
telemarketing pitches of many debt settlement service providers:

Include false, misleading, or unsubstantiated representations, including claims
that '

o The provider will or is highly likely to obtain large debt reductions for
enrollees, e.g., a 50% reduction of what the consumer owes;

e The provider will or is highly likely to eliminate the consumer’s debt entirely
in a specific time frame, e.g., 12 to 36 months;

e Harassing calls from debt collectors and collection lawsuits will cease;

e The provider has special relationships with creditors and expert knowledge
about available techniques to induce settlement; and ‘

e The provider’s service is part of a government program, through the use of

such terms as “Credit relief act,” “government bailout,” or “stimulus

money, !

?75 Fed. Reg. at 48461 n. 50.
10 Jd. at 48481 n. 325.
14 at 48463 (citations omitted).




The FTC similarly found troubling the practice that:

Many providers also tell consumers that they can, and should, stop paying their
creditors, while not disclosing that failing to make payments to creditors may
actually increase the amounts consumers owe (because of accumulating fees and
interest) and will adversely affect their creditworthiness. The rulemaking record
establishes that a large proportion of consumers who enter a debt settlement plan
do not attain results close to those commonly represented. >

B. Maryland Consumer Complaints

Since January 1, 2007, the Division has handled 239 consumer complaints filed against
247 businesses that indicate that the abuses relating to debt settlement services in Maryland are
consistent with those reported by the FTC. Likewise, the pace of complaints has accelerated.
While the Division handled 21 complaints against debt settlement companies in 2007 and 25
complaints in 2008, those numbers skyrocketed to 98 complaints in 2009 and 95 complaints to
date in 2010.

Based on these complaints, the Division has concluded that many Maryland consumers
have been enrolled in debt settlement plans for whom such plans are not appropriate. Moreover,
the complaints reflect that consumers have not been given accurate information by debt
settlement service providers, and in some instances have instead been provided with misleading
information about what to reasonably expect as an outcome.'> A common complaint received by
the Division is that after signing up with a debt settlement program, creditors continue to harass,
and in some cases file suit against, the enrolled consumer, although the debt settlement company
told the consumers that their creditors would hold off because they were in the program.
Another frequent complaint is that when consumers seek to cancel because they cannot continue
to make the payments while being pursued by their creditors, they find that the payments they
have made are kept by the debt settlement company as the company’s fee and that they do not
have funds available to pay their creditors.'* Many consumers report that, even though the debt
settlement company is collecting fees every month, they do not see the company doing anything
and companies do not respond to their inquiries.15

12 Id

13 16 complaints allege false or misleading statements, or misrepresentations or omissions of material fact.

14 39 complaints allege failure to honor a refund or cancellation request or improper billing.

!5 81 complaints allege failure to provide the services promised. An additional 91 complaints allege breach of
contract. In one particularly egregious such case, the Division brought an action against Richard A. Brennan, an
attorney from Frederick, Maryland who collected more than $2.6 million from consumers for debt settlement
services he failed to provide. The Division has only been able to recover a small portion of the amount he took from
CONSUmers.




IV. MARYLAND LEGISLATIVE HISTORY

In its 2005 session, the General Assembly enacted Chapter 574, which, among other
~ things, required that the Commissioner and Division jointly:

° Study the regulatory mechanisms employed and proposed elsewhere in the
country for the regulation of debt management, debt settlement, debt adjustment
and similar services; and . '

° Recommend appropriate changes, if any, to the Maryland Debt Management

' Services Act and regulations adopted under that Act.

In the resulting Study,'® the Division recommended that, based on consumer complaints
showing harm to consumers, debt settlement services be banned in Maryland. In the alternative,
the Division recommended that the industry be regulated in the same manner as credit repair
businesses under the Maryland Credit Services Businesses Act,'” including a prohibition on
collecting fees in advance of providing services. 18 The then-Commissioner of Financial
Regulation noted that at the time of the Study the debt settlement industry was “relatively small”
and recommended registration of debt settlement businesses operating in the State “by which
debt settlement companies can be monitored and information regarding an appropriate regulatory
framework may be gathered.”19 No legislation related to debt settlement service providers was
enacted as a result of this Study.

In the 2008 session of the General Assembly, Delegate Brian Feldman introduced House
Bill 1223, which would have required debt settlement companies to be licensed by the
Commissioner, prohibited fees in advance of settling consumers’ debts, capped the fees charged
at 15% of the amount the company saved the consumer, and required certain disclosures in debt
settlement contracts and advertising. HB 1223 was supported by both the Division, the newly
appointed Commissioner of Financial Regulation, Sarah Bloom Raskin, and consumer advocacy
organizations but opposed by industry representatives. The House Economic Matters Committee
voted to send HB 1223 to interim study.

In the 2009 session of the General Assembly, Delegate Elizabeth Bobo introduced House
Bill 1269, which would have prohibited debt settlement companies from operating in Maryland.
The legislation was supported by the Division, the Commissioner, and consumer advocacy
organizations with amendments that would have allowed debt settlement companies to operate in
a manner similar to House Bill 1223, except that the amendments did not provide for licensing.
Both HB 1269 and the proposed amendments were opposed by industry representatives. The
House Economic Matters Committee gave HB 1269 an unfavorable report.

'® Maryland Debt Management Services Act, Report to the Senate Finance Committee and House Economic Matters
Committee (2006) (hereafter referred to as the “Study”).

17 MD. CODE ANN., COM. LAW, §14-1901, ef seq.

18 Study at 32-36.

¥ Study at 38-39.




In the 2010 session of the General Assembly, Delegate Michael Vaughn sponsored
House Bill 392 and Senator Catherine Pugh sponsored Senate Bill 701, which would have
prohibited debt settlement companies from collecting fees in advance of settling consumers’
debts, capped the fees at 15% of the amount the company saved the consumer, and required
certain disclosures in debt settlement contracts and advertising. The legislation was supported by
the Division, the Commissioner, and consumer advocacy organizations, but opposed by industry
representatives. After extensive negotiations failed to reach a consensus on compromise
legislation, both HB 392 and SB 701 were amended to require the Commissioner and Division to
. convene a workgroup to conduct the subject study. The amended bills were enacted as Chapters
338 and 339, which resulted in this Report.

V. LEGISLATIVE/REGULATORY STRUCTURES IN OTHER STATES

Thirty-nine states have enacted legislation related to the debt settlement industry. Seven
states bar debt settlement by for-profit entities.”® Six states have adopted the Uniform Debt-
Management Services Act, which provides for licensing of debt settlement companies.”!
Eighteen other states also require that debt settlement companies be licensed or registered.

Many states limit the fees that debt settlement companies may charge consumers:

e Arizona allows a retainer fee of $39 and monthly payments equal to three-quarters

~ of one percent, whichever is less;?

o In California, the fee may not exceed in the aggregate 12% for the first $3,000,
11% for the next $2,000, and 10% for any remaining payments distributed to the
creditors of a debtor;%*

e Georgia limits fees t07.5% of the amount paid monthly by a debtor to the debt
settlegxslent company for distribution to creditors and North Dakota limits fees to
15%;

e Illinois limits fees to a $50 setup fee and 15% of the amount saved by the
consumer;’S

e Towa permits a setup fee of $50 and 15% of the amounts distributed to creditors, if
the debtor’s funds are held, and 18% of the principal amount, if not holding the

2 ARK. CODE ANN. § 5-63-301, et seq.; HAW. REV. STAT. ANN. §446-2; LA. REV. STAT. § 14:331; MASS. GEN. LAWS
ANN. CH. 180 § 4A; N.J. STAT. ANN. §17:16G-2; N.D. CEN. CODE § 13-06-02; WYO. STAT. ANN. §33-14-102.

2! COLO. REV. STAT. ANN.. § 12-14.5-201, et seq.; DEL. CODE ANN., TIT. 6, § 2401A, et seq.; NEV. ST. § 676A.010, et
seq.; RI GEN. LAWS §19-14.8-1, et seq.; TENN. CODE ANN. § 47-18-104(B)(39)(A); UT. CODE § 13-42-101, et seq.

2 ALA. CODE § 8-7-1, et seq.; A.R.S. ANN. § 6-701, et seq.; CAL. FIN. CODE § 12100, et seq.; CONN. GEN. STAT.
ANN. § 36A-655, et seq.; IDAHO CODE § 26-2201, ef seq.; 205 ILL. PUBLIC ACT 096-1420 § 15, et seq.; [OWA CODE
ANN. § 553A.1, et seq.; KAN. STAT. ANN. § 50-1116, et seq.; KY. REV. STAT. ANN. § 380.010, et seq.; ME. REV.
STAT. ANN. Tit. 32 § 6171, ef seq.; MINN.STAT.ANN. § 332B.02, ef seq.; MISS. CODE ANN., § 81-22-1, et
seg.; N.H. REV. STAT. ANN.,, Tit. XXXVI, § 399-D:1, et seq.; N.J. STAT. ANN. § 17:16G-2, et seq.; 63 PA. STAT.
ANN. § 2401, ef seq.; S.C. CODE ANN. § 37-7-101, et seq. (1976); TEX. FIN. CODE § 394.204; 8 VT. STAT. ANN. tit..
§ 2751, et seq. :

2 Az.REV. STAT. ANN.,, § 6-708

2% CAL.FIN. CODE § 12314

2 Ga. CODE ANN., § 18-5-2; N.D. STAT. ANN. § 13-07-06

26 TL, PUBLIC ACT 096-1420 § 125



debtor’s funds;*’

Kansas permits a setup fee of $50 and a malntenance fee of the lesser of $20 per
month or $5 per creditor listed in the agreement;*®

Kentucky permits a $75 setup fee and either 8.5% of the amount paid by the
debtor each month for distribution to creditors or $30;%

Maine allows a setup fee of $75 and allows a reasonable fee not to exceed 15%
of the amount by which the consumer’s debt is reduced;™

Minnesota permits a setup fee of between $200 and $500 depending on the
amount of debt enrolled and whether the fee charged is a flat fee or percentage of
savings; the fee is capped at 15% of the total debt or 30% of the savings;’
Mississippi allows a setup fee of $75 and maintenance fee of $30 per month;
Missouri limits the fee to the greater of $35 per month or 8% of the amount
distributed each month to creditors;>

Montana limits the fee to not more than 20% of the pr1n01pal amount of the
debt;**

New Hampshire limits fees to 10% of the amount required to pay indebtedness
when the plan of payment is for a period of 10 months or less; 12.5% when the
plan of payment is for more than 10 but less than 18 months; and 15% when the
plan of payment is for 18 months or more; 3

New Jersey limits fees to 1% of the gross monthly income of the debtor, not to
exceed $15 per month;>®

Ohio allows a setup fee of $75 and a periodic fee of not more than 8. 5% of the
amount paid for distribution to creditors or $30, whichever is greater;’’

South Carolina permits a setup fee of up to $50 and a monthly maintenance fee of
up to $10 per creditor, not to exceed $50 per month;*®

Texas allows a setup fee of $100 and a monthly fee of up to 10% of the
consumer’s scheduled monthly payment to creditors, with a minimum of $10 and
a maximum of $50;>°

Vermont allows a setup fee of $50 and up to 10% of any payment received from
the debtor for the purpose of distribution to creditors;*

Washmgton limits the fee to not more than 15% of the debt enrolled in the
contract;*'and

" 1A. CODE ANN. § 553A.9

?8 KAN. STAT. ANN. § 50-1126

» Ky.REV. STAT., Title XXXI, § 380.040
30 ME. REV. STAT. ANN. tit. 32, § 6174-A.
31 MINN. STAT. ANN. § 332B.09

32 Miss. CODE ANN. § 81-22-13

3 MO. ANN. STAT. § 425.010.

3% MT. CODE ANN., § 30-14-2103.

33 N.H. REV. STAT. ANN., TITLE XXXVI, § 399-D:14(III) -

3N.J. STAT. ANN. § 17:16G-9

37 Ohio REV. CODE ANN. § 4710.02

¥ S.C. ADMIN CODE § 28-700(2)(C)

¥ TEX. ADMIN CODE § 88-306

“OVT. STAT. ANN,, tit. 8 § 2762

41 WASH. REV. CODE ANN. § 18.28.080



e West Virginia limits the fee to not more than 2% of the amount deposited by the
consumer for distribution to credltors

The Uniform Debt-Management Services Act permits a setup fee of up to the lesser of
$400 or 4% of the amount of the debt enrolled and a monthly service fee not to exceed $10 per
month per each creditor remaining in the plan, up to $50 per month. The Act caps the settlement
fee at 30% of the amount of the principal saved, but the setup and monthly fees are to be
deducted from the fee. States that have adopted the Act have enacted variations. For example,

'Colorado and Delaware cap the settlement fee at 18% of the principal amount of the debt
enrolled;” Utah allows either a flat fee of 17% of the principal amount of the debt enrolled or

30% of the amount of principal saved by the consumer, although the total aggregate fees may not
exceed more than 20% of the amount of debt enrolled at the plan’s inception.

It is unclear what impact the FTC Final Rule will have on these limits, particularly in
states that allow setup fees and fees that are earned monthly.

With respect to whether attorneys are subject to the restrictions applicable to debt
settlement companies:

e 8 states exempt attorneys licensed to practice in the state;”

e 12 states exempt “attorneys . . .acting in the ordinary practice of their profession” or
similar language; 46

e 6 states exempt “legal services prov1ded in an attorney-client relationship;
Idaho’s law exempts attorneys where the services are “incidental to the practice of law...
[but] shall not apply to an attomey engaged in a separate business conducting the
activities authorized by this act;” Similarly, 8 other states exempt attorneys where the
settlement is incidental to the practice of law;* 8 and 3 exempt attorneys who are “not
principally engaged in the business of debt adjustlng,”49

e Maine exempts attorneys except to the extent that “debt management services constitute
the exclusive activity of that attorney;”’

e Texas exempts attorneys “unless the attorney holds the attorney’s self out to the public as

2547

“2W.VA. CODE § 61-10-23

* COLO. REV. STAT. ANN. § 12-14.5-223; DEL. CODE ANN,, tit. 6, § 24238

*UT. CODE ANN. § 13-42-123

> ARK. CODE ANN. § 5-63-305(1); HAW. REV. STAT. ANN., § 446-3; IND. CODE ANN. § 28-1-29-12; MASS. GEN.
LAWS ANN., 221 §46C; MO. ANN. STAT. 425.040(1); N.M. STAT. ANN., § 56-2-4; S.C. CODE § 37-7-101(2)(B)(1); W.
VA. CODE § 61-10-23

46 MT CODE ANN., § 30-14-2101(1)(8)(1); see also, CT GEN. STAT. ANN., §36A-663; GA. CODE ANN., §18-5-3; IL
PUBLIC ACT 096-1420, § 10(1); MN. STAT. ANN., § 332.13(2)(C)(1); NEV. REV. STAT. § 676A.100(1); N.H. REV.
STAT. ANN., Title XXXVI, § 399-D:4(I); Ohio REV. CODE ANN., Title XLVII, § 4710.03(B); 63 PA. CONS. STAT. §
2404(A)(5); S.C. CODE § 37-7-101(2)(B)(1); 8 VT. STAT. ANN. § 2763(1); WYO. STAT. § 33-14-102(B).

4T COLREV. STAT. ANN., § 12-14.5-202(10)(A); DEL. CODE ANN,, tit. 6, § 2402(A)(9)(A); NEV. REV. STAT. ANN. §
676A.140(1); RI GEN. LAWS § 19-14.8-2(9)(A); TENN. CODE ANN. § 47-18-5502(10)(A); Utah CODE ANN. § 13-42-
102(9)(a).

8 IDAHO CODE, § 26-2239(1); AZ. REV. STAT. ANN., § 6-702(1); JowA CODE ANN., § 533A2(2)(A); KAN. STAT.
ANN., § 21-4402(B); LA. REV. STAT. ANN., § 14:331(C)(1); MS. CODE ANN., § 81-22-3(C)(1); N.D. CENT. CODE § 13-
06-03(1); S.D. CODIFIED LAWS. § 37-34-2(1); WASH. CODE ANN. § 18.28.010(2)(a).

* ARIZ. REV. STAT. ANN., §6-702(1); KY. REV. STAT. ANN., § 380.030(1); N.J. STAT. ANN.,, § 17:16-G-1(C)(2).

% ME. REV. STAT. ANN,, tit. 32§ 6172(3)(C).



a provider or is employed, affiliated with, or otherwise working on behalf of a
provider;”!

e California’s law provides that its statute does not apply to “[t]he services of a person
licensed to practice law in this state, when the person renders services in the course of his
or her practice as an attorney-at-law, and the fees and disbursements of such person
whether paid by the debtor or other person, are not charges or costs and expenses
regulated by or subject to the limitations of this chapter; provided, these fees and
disbursements shall not be shared, directly or indirectly, with the prorater or check
seller.” (Emphasis added);

A table comparing state laws is provided at Appendix A.

V. THE FTC FINAL RULE AND ITS EFFECT ON DEBT SETTLEMENT
INDUSTRY

To protect consumers from deceptive or abusive practices in the telemarketing of debt
relief services, the Federal Trade Commission proposed amendments to the TSR on August 19,
2009. The FTC received comments from several hundred interested parties and, on November 4,
2009, held a public forum to discuss comments. The FTC adopted the FTC Final Rule on July
29,2010. As amended, the TSR (16 C.F.R. Part 310) defines “debt relief service” as:

any service or program represented, directly or by implication, to renegotiate,
settle, or in any way alter the terms of payment or other terms of the debt between
a person and one or more unsecured creditors or debt collectors, including, but not
limited to, a reduction in the balance, interest rate, or fees owed by a person to an
unsecured creditor or debt collector.”

This definition covers all forms of debt relief services, including debt settlement, debt
negotiation, and debt management, as well as lead generators for these services.>

The FTC Final Rule prohibits debt relief providers from collecting fees until after
services have been provided. Also under the FTC Final Rule, debt relief services are required to
make specific disclosures of material information about offered debt relief services, and are
further prohibited from making specific misrepresentations about material aspects of debt relief
services. The FTC Final Rule extended coverage to include 1nb0und calls made to debt relief
companies in response to general media advertisements.

The FTC Final Rule became effective on September 27, 2010, except for § 310.4(a)(5),
which became effective October 27, 2010. The FTC Final Rule is intended to curb deceptive and
abusive practices in the telemarketing of debt relief services through the following provisions

-that:

! TEX. FIN. CODE § 394.203(C)(1).
.32 CA FIN. CODE ANN., § 12100(2)(C).

375 Fed. Reg. at 48467.

54 Id
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e Prohibit debt relief service providers from collecting a fee for services until a debt has
been settled, altered, or reduced;

e Require certain disclosures in calls marketing debt relief services;

e Prohibit specific misrepresentations about material aspects of the services; and

e Extend the TSR’s coverage to include inbound calls made to debt relief companies in
response to general media advertisements. '

The prohibition against collecting a fee until a debt has been settled, altered or reduced will
have a significant impact on the debt settlement industry. In reviewing comments, the FTC Final
Rule noted that the trade association USOBA, which purports to represent a significant number
of debt settlement providers, submitted a survey indicating that 85% of members would stop
offering debt settlement services if an advance fee ban was implemented.”> While questioning
the reliability of the survey and noting that numerous other professionals, such as realtors,
operate on a success-fee basis, the FTC acknowledged that debt settlement providers would need
to more substantially capitalize their businesses, at least initially. In adopting the prohibition, the
FTC was “not persuaded that an advance fee ban would make it infeasible for legitimate debt
settlement providers to operate their businesses.”*®

VII. MARYLAND DEBT SETTLEMENT WORKGROUP

A, Composition and Scope of Study Workgroup

As noted above, Chapters 338 and 339 required the Office of the Commissioner and the
Division to establish a workgroup comprised of representatives from relevant stakeholders to
study the debt settlement industry and the regulation thereof. The Bills specified that the
workgroup consist of the following:

The Commissioner;

The Division;

The debt settlement services industry;

The Maryland Consumer Rights Coalition;
The debt management industry; and

Any other person considered appropriate.

The initiation of the study and subsequent meeting of the Workgroup was delayed until
the FTC completed the FTC Final Rule. At the time that the study was mandated in May 2010,
the FTC amendments to the TSR had already been proposed and final action was expected
imminently. As noted, industry representatives had repeatedly indicated that the proposed rule,
particularly the advance-fee ban, would have a major impact on the structure of the industry and
could severely reduce the number of providers, and operations of the industry. Therefore, the

53 1d. at 48477.
56 1d at 48478.
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Commissioner, the Division and the parties involved in the Workgroup collectively determined
that it was premature to analyze the structure and potential regulation of the industry prior to the
amendments being finalized.

As previously mentioned, the TSR amendments were finalized on July 29, 2010 and
became fully effective by October 27, 2010; the Workgroup was convened shortly thereafter. In
addition to staff members from the Office of the Commissioner, Office of the Attorney General,
and Department of Legislative Services, the Workgroup included seven consumer
representatives, ten industry representatives, and one academic from the University of Maryland
School of Law. Additionally, an attorney from the FTC was in attendance at the Workgroup
meeting to provide a summary of the FTC Final Rule and its scope in the context of debt
settlement services, and to answer questions from the stakeholders in attendance.

B. Pre and Post-Study Workgroup Activities

Following the adoption of the FTC Final Rule, the Commissioner met with staff from the
Division to begin substantive work on the study. The Commissioner and the Division held initial
discussions with stakeholders in which it was suggested to wait several weeks for the FTC to
clarify its positions on the various provisions of the FTC Final Rule before holding the
Workgroup meeting. Consequently, the Workgroup meeting was held on September 23, 2010.
The Workgroup participants were provided with a meeting agenda outlining possible topics for
discussion. The Workgroup meeting was co-chaired by the Commissioner and the Division.
The topics covered included a recap of the 2010 legislative effort, the study mandate, the FTC
Final Rule generally, and what amendments to Maryland law should be made, if any, to
supplement or extend the coverage of the FTC Final Rule to Maryland consumers. More
particularly, the Workgroup identified seven issues specifically related to the possible regulation
of the debt settlement services industry in Maryland, including:

Registration/licensing;

Internet, face-to-face meetings, and intrastate application of the FTC Final Rule;
Regulation of Nonprofit debt settlement service providers;

Regulation of third-party lead generators;

Fee caps;

Maryland-specific disclosures; and

Coverage of attorneys.

The meeting concluded and Workgroup members were asked to reflect on the discussions
held and instructed to provide written comments to be incorporated in the study. On October 5,
2010, the Commissioner and the Division issued a joint letter soliciting comments from all
Workgroup participants. The request for comment outlined the broad issues discussed at the
September meeting and requested specific feedback on the particular topics outlined above, as
well as relating to any additional areas not covered or discussed. The letter further asked the
participants to make recommendations on any proposals for amending Maryland law under
consideration. The letter is attached as Appendix B. Responses were due on or before October

12




18, 2010. The results of the Workgroup’s comments and recommendations are discussed in the
“Summary of Workgroup Comments” section of this Report below.

VIII. SUMMARY OF RESPONSES AND RECOMMENDATIONS

The Commissioner received comments from the following eight groups: United States
Organizations for Bankruptcy Alternatives (“USOBA”), The Association of Settlement
Companies (“TASC”), CareOne Services, Inc. (“CareOne”), Persels & Associates, LLC
(“Persels™), Debt Shield, Inc. (“Debt Shield”), Consumer Credit Counseling Services (“CCCS”),
the Maryland Consumer Rights Coalition (which also represented Civil Justice, Inc. and the
Maryland CASH Campaign) (“MCRC”), and Debt Management Associates, Inc. (“Debt
Management Associates”). The Commissioner and Division have carefully reviewed all
comments submitted by the Workgroup participants. Both consumer representatives as well as
industry members set-forth compelling and thoughtful responses in favor of, or in opposition to,
proposed legislation regulating the industry that are discussed by topical area below. While
participants addressed each of the issues directly, several provided commentary in opposition to
any debt-settlement legislation in Maryland at this time. Summaries of the comments provided
by the Workgroup participants are set forth below, followed by the recommendations of the
Commissioner and the Division.”’ It is the goal of the recommendations contained herein to
adequately protect consumers from abusive practices while balancing constraints placed upon the
debt settlement services industry through increased regulation.

A, Registration/Licensing

1. Issue: The Workgroup acknowledged that there was considerable
uncertainty in the debt settlement industry following the issuance of the FTC Final Rule. In
particular, while the advance-fee ban is expected to reduce the number of providers and force
recapitalization of others, the extent of the impact and size of the industry going forward is
unclear. Therefore, the Workgroup considered whether legislation should be adopted to require
registration of debt settlement service providers on an interim basis. Once the size and makeup
of the industry could be determined, possible licensing alternatives could be more effectively
evaluated. Registration on an interim basis would provide information on the number of debt
settlement companies operating in Maryland and could be designed to provide the Commissioner
with enforcement authority over the registrants. '

2. Comments: Five commenters agreed that registration should be required
for debt settlement companies on an interim basis and that licensing should be reevaluated once
the impact of the FTC Final Rule can be determined. USOBA and TASC did not oppose interim

57 The Commissioner and the Division endeavored to accurately summarize the positions of the Workgroup
participants but could not circulate an advance copy of the final Report before its official submission pursuant to
MD CODE ANN., STATE GOV. § 2-1246. To avoid any potential mischaracterization of comments, copies of all
comments received have been included, in full, with this Report are attached as Appendix C.
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registration. Persels argued against registration as it specifically related to law firms.*® Debt
Management Associates noted that registration requirements should not be overly burdensome or
costly but should provide the Commissioner with adequate information to evaluate a licensing
requirement at a later date. A number of commenters provided specific recommendations for the
proposed registration process.” Two commenters argued that a bonding requirement should be
included.** MCRC additionally provided detailed suggestions for a licensing scheme.®!

3. Recommendations: The Commissioner and the Division recommend an
interim registration of companies engaging in the business of debt settlement for a period of two
years. During that interim period, the Commissioner will gauge the operations as well as the
number of registrants in the State and make recommendations for a licensing scheme. The
Commissioner and the Division believe that an immediate licensing recommendation would be
premature at this time as more information about the industry in this State is needed. The
Commissioner and the Division reference the sample registration form provide by USOBA, as
used in Montana, as an example of a registration form that could be used by the Commissioner,
as determined by regulation. It is recommended that registration be a requirement of conducting
debt settlement business in Maryland.

The Commissioner and the Division recommend a registration regimen to include the following:

e A registration form that includes:
1) General information about the registrant;
2) The identity and contact information of a designated compliance contact;
3) Copy of contract(s) and disclosures provided to Maryland consumers;

An annual report of activities in the State filed with the Commissioner for the prior year;

$500.00 annual registration fee paid to the Office of the Commissioner;

Authority for the Commissioner to investigate and resolve consumer complaints;

Authority for the Commissioner and the Division to seek injunctive relief to prohibit a

person who has engaged or is engaging in a violation of the proposed law;

e Mandating that a violation of the proposed law is an unfair or deceptive trade practice
within the meaning of Title 13 of the Commercial Law Article (the State Consumer
Protection Act) and is subject to the enforcement and penalty provisions contained
therein. '

5% Persels at 1 (arguing that registration “as it applies to attorneys is both unnecessary and unworkable....Every
attorney who works with consumers at one time or another works to restructure debt. When would members of the
Bar who work on compromises of their client’s debt be required to register? What level of activity in the field
would trigger registration?. . . Obviously, all attorneys are ‘registered’ and regulated by the Court of Appeals.
Imposing a further requirement would open the door to the possibility of myriad other invasions of the practice of
law which are constitutionally reserved to the State’s highest court.”)

59 CCCS at 1 (“Registration should call for at minimum an annual reporting requirement to include audited financial
statements, number of clients served and the dollars deposited and fees charged.”); USOBA provided a sample
registration form from Montana, which includes a $250 filing fee and a nine-part annual reporting requirement. Debt
Shield at 2 (“suggests requiring a short registration application with a nominal fee that includes” eight parts, which
«__.is similar to registration requirements of other states.”); MCRC at 4 (supports . . . an interim registration period
for one year to be followed by a report from the Commissioner of Financial Regulation . .. on the number and
performance of debt settlement companies registered during that year as well as a recommendation for establishing a
permanent procedure for licensing, registration, reporting, and bonding of debt settlement companies.”).

% CareOne at 1; MCRC at 4.

' MCRC at 4-5.
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It is anticipated that information obtained during the interim registration period will
permit the Commissioner and the Division to make a recommendation regarding the scope of
potential licensure, bond requirements, examination protocol, and other key components after a
thorough assessment of the activities of the debt settlement service providers operating in the
State

B. Internet, Face-to-Face Meetings, and Intrastate Application of the FTC Final
Rule ‘

1. Issue: The FTC Final Rule applies to debt settlement service providers
using telemarketing to contact potential customers. In the FTC Final Rule, the TSR was
expanded to cover not only outbound calls, but in-bound calls as well, in response to
advertisements and other solicitations across state lines. However, the FTC Final Rule does not
apply to services provided via the Internet or solely within a given state (intrastate calls) as the
provision of services in this fashion falls outside the definition of telemarketing. The FTC Final
Rule also does not apply to providers that meet customers face-to-face since this would not be a
telemarketing activity. The Workgroup considered whether legislation should be adopted
extending the consumer protections of the FTC Final Rule to consumers obtaining services from
Internet providers, face-to-face providers, and providers operating solely on an intrastate basis
within Maryland. :

2. Comments: Four commenters agreed that the FTC Final Rule should be
extended to apply to debt settlement services provided via the Internet, in face-to-face meetings,
and solely within a given state (intrastate calls). The other three commenters did not explicitly
disagree with this extension; rather, they expressed views that services would not be provided in
these manners or that there was a de facto extension, and therefore argued that extensions in
Maryland would be unnecessary, at least at this time.*

3. Recommendations: To ensure that full safeguards are provided to
Maryland consumers and that a level playing field is created for businesses, the Commissioner
and the Division recommend that the FTC Final Rule be extended to apply to debt settlement
services provided via the Internet, in face-to-face meetings, and to those activities that take place
solely within Maryland (intrastate). The Commissioner and Division note that the FTC’s reach of
providing consumer protections through the TSR as memorialized in the FTC Final Rule is
limited to interstate transactions and telephonic solicitations. The Commissioner and the
Division believe that it would be beneficial to Maryland consumers to extend the common sense

62 USOBA at 2 (“...Internet, face-to-face meeting and intrastate exemptions are becoming increasingly difficult to
qualify for and comply with....Internet transactions will likely be unsuccessful....Current interpretations of the FTC
[R]ule require that the entire sales presentation occur face-to-face prior to contract....Intrastate exemptions appear to
be only applicable if ALL sales functions occur within the state (original emphasis).”); TASC at 2 (“...It is unlikely
that a transaction without any personal interaction would succeed. Personal interaction without using the phone in
today’s society does not seem possible. The broad application of the Interstate Commerce [C]lause also makes it
highly unlikely that such an exemption based on intrastate commerce truly exists.”); Debt Shield at 3 (“Per the Final
[R]ule, there is no current issue with debt relief providers that only enroll via the Internet....A face-to-face
meeting...helps limit potential problems the Final Rule is designed to remedy”).
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protections afforded consumers by the FTC Final Rule and those proposed herein to services
provided to all State consumers, including those solely occurring within Maryland or those that
are provided via the Internet or in face-to-face meetings.

C. Nonprofit Providers

1. Issue: The FTC Final Rule does not apply to 501(c)(3), tax exempt
nonprofit debt settlement service providers because the FTC does not have jurisdiction over
those providers. The Workgroup considered whether legislation should be adopted extending the
consumer protections of the FTC Final Rule to cover nonprofit debt settlement service providers
operating in this State.

2. Comments: All commenters agreed that the FTC Final Rule should be
extended to cover nonprofit providers of debt settlement services operating in Maryland MCRC
further argued that any entity providing debt settlement services should be covered.®®

3. Recommendations: To ensure that full safeguards are provided to
Maryland consumers and that a level playing field is created for businesses, the Commissioner
and the Division recommend that the FTC Final Rule be extended to cover nonprofit debt
settlement service providers.

D. Lead Generators

1. Issue: The FTC Final Rule states that lead generators are likely covered
under the TSR’s primary provisions or provisions on assisting and facilitating debt settlement
services. The Workgroup considered whether legislation should be adopted whereby all parties
who receive compensation from a consumer related directly or indirectly to debt settlement
services would be covered by any proposed registration or licensing scheme.

2. Comments: Persels, MCRC and CareOne agree that independent
affiliated or third party providers of lead generation services for debt settlement service prov1ders
should be subject to the same requirements as other debt settlement service providers.**
USOBA, TASC and Debt Shield disagree, arguing that lead generators are covered under the
FTC Rule and/or regulatory regimes, making additional regulation by Maryland unnecessary.®’

%3 MCRC at 6 (“...Banks, mortgage brokers and lenders, and other professional licensees that engage in the business
of debt settlement (outside of discharging debts that they own) should be covered by any proposed regulations or
licensing scheme.”).

6 Persels at 2; MCRC at 6; CareOne at 2

65 TASC at 2 (“The concerns regarding lead generation are not debt settlement specific. Either existing regulation or
new regulation specific to marketing practices used by lead generation companies for all industries, products or
services is more appropriate. Further, the FTC rule covers lead generation providers as entities that assist debt relief
providers.”); DebtShield at 4 (“The FTC’s Final Rule covers ‘any person to knowingly or recklessly provide
substantial assistance to a covered person or service provider in violation of rules addressing unfair, deception, or
abusive act of practice, or any rule or order issued thereunder, shall be deemed to be in violation of that section to
the same extent as the person to whom such assistance is provided.” See 16 CFR 310.3(b). Similarly, the CFPB’s the
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3. Recommendation: The Commissioner and the Division recommend that
lead generation service providers be included in any proposed legislation. The FTC Final Rule
may cover lead generation providers or affiliates assisting debt settlement service providers and
although the commentary presumes coverage, there is some ambiguity.®® In the interest of
providing clarification, it is the view of the Commissioner and Division to extend reach of the
recommend protections to third-party providers or affiliates that broker or connect consumers to
debt settlement service providers. The recommended clarification is intended to ensure that
anyone holding itself out as a provider of debt settlement services, whether such person directly
offers the services or refers consumers to providers of the services, are within the scope of
coverage of any potential Maryland debt settlement legislation.

E. Fee Caps

L Issue: The FTC Final Rule requires certain disclosures relating to fees
charged for services and prohibits an upfront fee of any amount. However, the FTC Final Rule
does not cap the “success” fees that may be charged. While the FTC Final Rule is therefore
silent on how any cap would be calculated, the disclosure of fees to be charged must be based on
enrolled debt (versus settled debt which will be higher with accrued interest, etc). The FTC Final
Rule also provides that any fees charged must either be a specified percentage of the savings or a
fee that is proportional to the amount of the debt settled in comparison to the overall debt
enrolled. The 2010 legislation as initially proposed included a fee cap based on settlement of
enrolled debt of 15% and was ultimately increased to 30% during the legislative negotiations.
The Workgroup considered whether legislation should be adopted that would impose a fee cap,
and, if so, what the amount of a cap should be as a percentage of debt settled. There was no
apparent consensus on the amount of a cap, if any.

2. Comments: Three commenters argued that debt settlement service
providers should be subject to fee caps. CareOne recommended a cap of 30%, in line with the
Uniform Debt Management Services Act (UDMSA).” A second commenter, CCCS, thought

[sic] definition of ‘covered persons’ includes a broad range of organizations and activities.”); USOBA at 2 (“The
federal government and most states already have laws on the books that address marketing practices. It would likely
be redundant and inappropriate to focus portions of a debt relief statute on a completely separate industry.).

6 75 Fed. Reg. 48466-48467. In comments received regarding the proposed Final Rule, the FTC noted that “[t]he
National Association of Consumer Credit Administrators (“NACCA”) emphasized that many providers of debt relief
services purchase consumer contact information from so-called “lead generators” — intermediaries that produce and
disseminate advertisements for debt relief services to generate “leads™ that they then sell to actual providers.
NACCA recommended that lead generators be covered by the Rule. Id. at 48466. After considering the comments,
and other than the addition of the word “program,” as noted in footnote 123, the FTC determined not to change the
proposed rule’s definition of “debt relief service.” The FTC believes that this definition appropriately covers all
current and reasonably foreseeable forms of debt relief services, including debt settlement, debt negotiation, and
debt management, as well as lead generators for these services.” Id. at 48467. But see FN 133 which goes on to
say: “[d]epending on the facts, lead generators for debt relief services may be covered under the TSR’s primary
provisions or its assisting and facilitating provision.” (emphasis added). /d.

%7 CareOne at 2 (“We believe that the settlement fee authorized by the [UDMSA], as modified by the FTC TSR,
should be adopted by Maryland as its fee cap. While the UDMSA authorizes set up and monthly service fees, these
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that 30% seemed high.% MCRC represented that a 15% cap would provide an incentive for the
industry as well as an incentive for more consumers to seek out debt settlement services,
therefore providing more business for providers.* Five commenters disagreed, arguing that the
FTC Final Rule provides sufficient protections to consumers via disclosures and fee restrictions
and expressed views that the new FTC fee structure is untested, recommending that the market
be left to set appropriate pricing.70 One of those commenters, Persels, additionally argued that
fees charged by attorneys present constitutional issues and would be difficult to delineate, stating
that attorneys often perform multiple services.!

are to be offset against the settlement fee, which is intended as the principal compensation to debt settlement
providers, and, of course, may not be imposed under the FTC TSR. The UDMSA authorizes a settlement fee of 30
percent...”).

%8 CCCS at 1 (“30% seems high but am unsure of operating issues.”).

% MCRC at 6 (“A 15 percent fee cap provides an incentive for the industry and enables them to remain profitable.
Moreover, since consumers stand to recoup more of their savings under this model, it provides a greater incentive
for consumers to seek out debt settlement services, leading to a greater volume of clients and generating a higher
profit for debt settlement firms. While opponents may try to justify a higher percentage arguing that debt settlement
firms cost more to operate than debt management firms or other nonprofit providers, TASC’s own study noted that
one important reason for these higher costs was the money spent on lead generation including email, telemarketing,
television and radio ads, and contracts with lead-generation firms. Testimony from Debt Shield in 2010 reiterates
this point. While it is true that it may cost more to run a debt settlement service, if companies reduce the amount that
they spend on generating leads, they should still be able to remain highly profitable....A fee that is based on 15
percent of the amount a consumer saved provides a positive incentive for a debt settlement provider to settle. It
rewards success and seems commensurate with the level of effort expended. Conversely, a higher fee seems
disproportionate to the amount of work that most firms do to reduce a client’s debt. Several states including
Arkansas, Kentucky, Louisiana, New Jersey, and Wyoming, have chosen to simply ban for-profit debt settlement
companies from operating in their states at all....Maine and Illinois law caps fees at 15 percent of savings. National
legislation sponsored by Senator Schumer proposes a 5 percent cap on fees”).

T TASC at 3 (“All previous fee cap discussions need to be reevaluated in light of the FTC rule. . .. The FTC rule
imposes a fee structure that is completely untested. While some providers claim that they have used the ‘no fees
until settlement’ model, TASC has learned that those providers did not use such model for all consumers, that
insufficient time had passed to fully evaluate the model, and that such providers admit that some presumptions they
had made about the model were wrong. It is simply too early to know what an appropriate fee cap would be for the
FTC fee model. One thing is clear — the fees must be higher as work is performed for consumers who end up not
paying. Under prior state regulation, consumers in unregulated states actually paid less than those in regulated
states. Market forces do work especially when it comes to pricing.”); USOBA at 3; Debt Shield at 4 (*...It takes
approximately ten times more staff to administer debt settlement programs as it does to administer debt management
programs. Furthermore, unlike credit counseling firms, debt settlement firms do not get leads or monies (direct or
indirect) from creditors. ...[Flurther restricting this fee limitation by providing a cap of 15%...will without a doubt
cause many Maryland debt settlement providers to go out of business.”); Persels at 2 (“Having just changed to an
entirely new system of compensation, market participants have little or no experience on which to base an empirical
analysis of the costs of delivering the services. This presents the danger that an inappropriate restriction on fees will
result in consumers having no access to services for debt relief other than bankruptcy. The reluctance of even the
[FTC] to intervene in market forces in the setting of fees should provide ample justification for declining to regulate
in this area.”); Debt Management Associates at 2-3 (“We feel that the FTC Final Rule was correct in not restricting
the amount that a Debt Settlement Services Provider can charge for its services... Additionally, the role of legislation
in Maryland should not be to structure the cost of the services...it should rather be to remove any deceptive and
abusive practices by the industry that will prevent a consumer from making an informed choice.. . With regard to
whether the fee is calculated based on a flat fee or a percentage of the amount saved by the client we believe that
both fee structures should be allowed.”).

7! Persels at 2 (“The setting of fee restrictions should the proposed regulation be applicable to attorneys would
present significant constitutional issues. Fees charged by lawyers are regulated by the Court of Appeals and are
subject to an elaborate system of mediating and arbitrating fee disputes. Rule 1.5 of the Maryland Rules of
Professional Conduct sets out detailed guidelines by which the fairness of a fee can be judged....Fee caps would be
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3. Recommendations: While the ban on upfront fees and additional
disclosures are among the positive steps taken by the FTC in the FTC Final Rule, the
Commissioner and the Division recommend a fee cap. The Commissioner and Division are
amenable to a cap on fees of 30% of the savings against the enrolled debt. Such a cap is
consistent with the recommendations made during the 2010 legislative session. Additionally, a
30% fee cap seems reasonable in light of the cap on fees provided in the Uniform Debt
Management Services Act and the limits placed on fees by other states. The Commissioner and
the Division recommend reevaluating the 30% cap after the 2 year interim registration period
taking into account information reported back to the Commissioner on the annual report as well
consumer complaints received during that time frame.

F. Disclosures

L Issue: The 2010 legislative proposal initially included the following
disclosures to be included in a debt settlement agreement, as well as in advertisements for debt
settlement services:

e That the debt settlement services provider may not represent that it can settle a
consumer’s debt for a specified amount or percentage (Disclosure 17);

e That the consumer may be required to pay taxes on any amount by which the consumer’s

~ debt was reduced (“Disclosure 2”);

e That a debt settlement service provider may not advise or require a consumer to stop
paying creditors (“Disclosure 3”);

o That the debt settlement services provider may not require a voluntary contribution from
the consumer (“Disclosure 4”);

o That entering into a debt settlement services agreement will not stop collection efforts by
the consumer’s creditors (“Disclosure 5); and

o That participation in a debt settlement services program may impact the consumer’s
credit rating and scores (“Disclosure 67).

The FTC Final Rule requires four disclosures’ in promoting debt relief services, in
addition to the existing disclosures required by the TSR: (1) the amount of time it will take to
obtain the promised debt relief; (2) with respect to debt settlement services, the amount of money
or percentage of each outstanding debt that the customer must accumulate before the provider
will make a bona fide settlement offer; (3) if the debt relief program entails not making timely
payments to creditors, a warning of the specific consequences thereof; and (4) if the debt relief
provider requests or requires the customer to place funds in a dedicated bank account, that the
customer owns the-funds held in the account and may withdraw from the debt relief service at
any time without penalty, and receive all funds remitted to the account. The FTC Final Rule

particularly troublesome when applied to attorneys who provide services other than the negotiation of compromises
of debts. Services such as litigation support . . . and many others cannot be separated from the fees charged to the

client for negotiating compromises.”)
275 Fed. Reg. at 48518 (codified at 16 C.F.R. § 310.3(a)(viii)).
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prohibits misrepresentations about material aspects of debt relief services, including success rates
and a provider’s nonprofit status.

The FTC Final Rule further states that savings claims in advertising must be based on actual
experience of all customers, including those who dropped out or failed to complete the program.
Additionally, savings claims must:

e Base the savings on the amount of debt enrolled at the beginning of the program;
e Include the impact of fees on the claimed savings; and
e Include all debts enrolled, not just those that were settled successfully.

The Workgroup considered whether legislation should be adopted to include these or any
* other disclosures that would be in addition to those required by the FTC Final Rule.

2. Comments: There was a wide range of responses from participants,
including many commenters recommending specific disclosures. CCCS concurred with all six
of the foregoing disclosures included in the 2010 legislative proposall.73 MCRC submitted a
standard disclosure form, which the commenter recommended all debt settlement companies use
and that the disclosures be given orally as well; the form did not include the four disclosures
included in the FTC Final Rule but did include the six disclosures from the 2010 legislation as
well as four others.”® Four commenters argued that creditor compensation to debt settlement
companies be disclosed; the term “fair share” was used in varying ways in these responses.75
USOBA understood the FTC’s position to be that fewer, more complete disclosures would be
better noticed by consumers, but stated that they: currently require Disclosures 1, 2, 5 and 6; do
not oppose Disclosure 3; and think Disclosure 4 may be unnecessary.’® Two commenters argued

?ccesat2.

™ MCRC at 7-8 (““YOUR WAGES OR BANK ACCOUNT MAY STILL BE GARNISHED;’ ‘NOT ALL
CREDITORS WILL AGREE TO ACCEPT A BALANCE REDUCTION;’ ‘YOU SHOULD CONSIDER ALL
YOUR OPTIONS FOR ADDRESSING YOUR DEBT, SUCH AS CREDIT COUNSELING AND BANKRUPTCY
FILING;’ ‘THE AMOUNT OF MONEY YOU OWE MAY INCREASE DUE TO CREDITOR IMPOSITION OF
INTEREST CHARGES, LATE FEES, AND OTHER PENALTY FEES’” (original emphasis).). Disclosure 6 was
changed to “YOUR CREDIT RATING AND CREDIT SCORE LIKELY WILL BE HARMED” (original
emphasis).

7> TASC at 3 (“One disclosure that was not considered, however, is that of any fair share payment or other
compensation by a creditor to a provider. Without such disclosure the consumer would not know the true cost of the
service and as such is an important one for the consumer.”); CareOne at 2, 3 (“Because it does not regulate non-
profit providers, the FTC did not consider whether consumers should be advised of the inherent conflict of interest
posed by the receipt of grants, ‘fair share’ and other compensation from creditors by non-profit providers....[T]he
provider also would disclose the compensation given by that creditor to the provider.”); CCCS at 2 (“Creditor
compensation to debt settlement companies should be disclosed. ‘Fair share’ is a term associated with nonprofit
credit counseling and should not be confused with debt settlement.”); Debt Management at 3 (“With regard to “fair
share” compensation we do think that it would benefit the consumer to understand how a Debt Settlement Services
Provider is being compensated...A consumer would almost certainly want to know that there could potentially be a
conflict of interest with a Debt Settlement Services Provider that is receiving compensation from a creditor based on
the amount of money they recover”).

76 USOBA at 3 (“[Disclosure] 4, while not harmful, may be unnecessary as voluntary contributions cannot be
required.”).
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that the FTC Final Rule provided sufficient disclosures.”” Debt Management Associates stated
that disclosures should be used to remove deceptive and abusive practices and felt that the FTC
Final Rule disclosures would provide a benefit to Maryland consumers. Debt Management
Associates did not oppose including additional disclosures set-forth in the 2010 legislation even
though some may be duplicative of those in the FTC Final Rule.”® Persels concurred with all
disclosu7rges with the exception of Disclosure 3, from which they argue attorneys should be
exempt.

3. Recommendations: The Commissioner and the Division recommend the
written disclosures set-forth in the FTC Final Rule to be provided to consumers both in
advertisements about debt settlement services available or offered as well as in a detailed
disclosure form provided to the consumer prior to the consummation of the debt settlement
services agreement. It appears that the disclosures required by the FTC Final Rule encompass
most of the disclosures that would have been required by the 2010 legislation. Clear and
conspicuous disclosure of services available as well as potential credit and other consequences
that may be incurred as a result of the use of debt settlement services must be provided to
consumers.

G. Attorneys and Debt Settlement

1. Issue: The FTC chose not to specifically address attorneys in the FTC
Final Rule, relying on the general elements of the TSR to determine coverage. As such, there is
no general exemption from the FTC Final Rule for attorneys providing debt settlement services -
depending on the nature of the services. Coverage, or lack thereof, is determined by the manner
in which the services are provided. Specifically, the FTC Business Guide published in
conjunction with the FTC Final Rule notes “most attorneys are likely to fall outside the Rule for
at least two reasons. First, the TSR applies only to providers who use interstate tele-marketing.
Second, providers — including attorneys — who meet face-to-face with their customers before
signing them up are likely exempt from most of the Rule’s provisions”. The Workgroup
considered whether attorneys should enjoy an exemption from any legislation that might be
adopted to regulate debt settlement companies doing business in Maryland. The legislation
proposed in 2010 would have exempted an attorney who is “admitted to practice in the state and
is not principally engaged in debt settlement services.”

" Debt Shield at 4 (“Between the Final Rule, the [new Consumer Final Protection Bureau], TASC and USOBA, all
feasible material disclosures regarding debt relief services are already provided to consumers currently.”); CareOne
at 2 (“After much study and investigation, the FTC concluded that [those in the Final Rule] were the important
disclosures and discarded several proposed disclosures, including some that were included in last year’s Maryland
legislation.”).

78 Debt Management Associates at 3.

™ Persels at 2 (“In the context of a lawyer-client relationship the question of whether a lawyer may suggest to a
consumer that any particular debt should or should not be paid is strictly with the discretion of the attorney and
should not be the subject of government regulation....Indeed, in many instances the standard of care owed to the
client by an attorney may compel the giving of such advice. For example, an attorney advising a client with limited
resources that he should satisfy a creditor with a judgment and an enforceable garnishment pending before making a
payment to an unsecured creditor who has not begun a judicial process would be in violation of the restrictions of
the proposed law. Yet, such advice would be clearly within the scope of the attorney’s right and need to properly
advise his client.”).
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2. Comments: USOBA expressed support for the provision in the 2010
leglslatlon but preferred to defer to the ABA for further guidance. % MCRC agreed without
exception to the 2010 legislative language. This commenter argued that lawyers who run, or
principally run, debt settlement firms should be subject to the same rules as other firms and that
any contemplated exemption should only apply to attorneys acting within the scope of their
license.®! Several commenters expressed concern about the potential of “overlapping” regulation
of an “already-highly regulated occupation,” arguing that: current enforcement against
unscrupulous attorneys is working; attorneys provide additional services and should not be
regulated the same as non-attorneys; and that other states have exempted attorneys.*> One
commenter recommended exempting from any legislation attorneys in an attorney-client
relationship with a consumer. 8 TASC felt that attorneys would be covered both by the FTC
Final Rule and the Consumer Financial Protection Bureau (CFPB)

3. Recommendations: The Commissioner and the Division support the
language used in the legislation proposed in 2010 in which an attorney who is “admitted to
practice in the state and is not principally engaged in debt settlement services” is exempt from
licensing/registration. Implementing the standard in the 2010 legislative proposal would borrow
from the Credit Services Business Act® to say that anyone who performs debt settlement is
required to be licensed/registered, except for “an individual admitted to the Bar of the Court of
Appeals of Maryland when the individual renders services within the course and scope of
practice by the individual as a lawyer and does not engage in the [debt settlement servzcesg]
business on a regular and continuing basis.” (emphasis added and text changed as indicated).
Additionally, as discussed above, a number of other state laws do cover attorneys unless the debt
settlement is “incidental” or include other similar limitations. It is important to note the
distinction between an attorney engaged in the regular practice of law, in which the settlement of
certain debts is incidental to the subject law practice, compared to a debt settlement company

%0 USOBA at 3.

' MCRC 8, 9.

82 TASC at 3 (“To date, all [states] have taken a conservative approach in deferring to the attorney’s own licensing
requirements, bar standards and ethics rules. Otherwise, the overlapping jurisdiction with the lawyer licensing body
may cause conflicts. Further, enforcement against attorneys who are causing problems is working. Richard
Brennan...was prosecuted, disbarred and imprisoned for violations under existing Maryland law and bar rules.
There is also the risk of how regulation of attorneys might impact other types of practices including bankruptcy,
consumer law and collections law.”); Persels at 3 (“[TThe organized Bar is the only institution in the State that has a
fully funded system to compensate clients who are the victims of unscrupulous attorneys. . . . [L]awyers are
providing services that the non-lawyer competitors are not and cannot provide. They should not be ruled by the
same regulatory scheme. This is the reason why virtually every state that has considered his issue has elected to
provide an exemption for attorneys when engaged in the practice of law. By our count this includes 43
jurisdictions.”); Debt Shield at 5 (“...Maryland case law requires heightened scrutiny under an analysis of Article 24
of the Maryland Declaration of Rights pertaining to any legislation posing a significant interference with the right to
practice law.”).

¥ TASC at 4.

8 Debt Shield at 5 (“...[IJmplicit in the FTC’s ‘guidance’ is a clear indication of the FTC’s view that the Final Rule
applies to attorneys and law firms that provide debt relief services to clients....The CFPB does provide a limited
exemption for attorneys subject to certain preconditions, which may make it difficult for attorneys engaged in credit
counseling, debt management and debt settlement to assert an exemption from regulations enacted by the CFPB.”).
% MD CODE ANN., COM. LAW § 14-1901, et seq.

% MD CODE ANN., COM. LAW § 14-1901 (e)(3)(vi).
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that may have one or more lawyers on staff or as principals of the corhpany but primarily exists
to perform debt settlement services.

H. Other Issues

1. Issue/Comment: CareOne recommended that Maryland law explicitly
distinguish debt settlement and debt management services.®’ '

2. Recommendation: The Commissioner and the Division recommend that
the Maryland legislation distinguish between debt settlement and debt management similar to the
FTC’s Final Rule. Debt management services are separate and distinct from debt settlement
services and are governed pursuant to the Maryland Debt Management Services Act.®

IX. SUMMARY OF RECOMMENDED LEGISLATION

e Interim Registration Period

. Two-year registration term.

. Data collection on registrants by Commissioner during the registration
term culminating in report to the Senate Finance Committee and House
Economic Matters Committee on final licensing recommendation.

. $500 per-year registration fee (collected as a single $1,000 2-year
payment) to cover the Commissioner’s costs of implementing registration
and other components of the proposed law.

.o Application of FTC Final Rule and Maryland Enhancements to Internet, Face-to-
Face Meetings, and Intrastate Activities
. Extend the application of the FTC Final Rule and any Maryland
enhancements thereto to internet solicitations, face-to-face meetings and
Maryland intrastate debt settlement activities.

e Inclusion of Nonprofit Providers
. Include nonprofit debt settlement service providers within the scope of the
proposed debt settlement law.

87 CareOne at 2 (“We also note that Maryland law will need to be clarified as to the applicability of the Maryland
Debt Management Services Act and any new debt settlement law. The FTC TSR distinguishes between debt
settlement and debt management according to whether the objective is to settle a debt for less than the full amount
(‘[u]nlike a traditional DMP, the goal of a debt settlement plan is for the consumer to repay only a portion of the
total owed.’...).”).

88 MD. CODE ANN,. FIN. INST. § 12-901 ef seg.
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e Inclusion of Lead Generators
. Include debt settlement lead generators within the scope of the proposed
debt settlement law.

e Fee Cap
. Include a cap on fees of no more than 30% of the amount of debt settled
’ based on the amount of debt initially enrolled in the debt settlement
program.

e Disclosures
. Require the disclosures set-forth in the FTC Final Rule to be provided to
consumers in advertisements for debt settlement services. This is in
addition to the disclosures being provided prior to the consummation of
the debt settlement services agreement as required by the FTC Final Rule.

e Exemption for Certain Attorneys , .
. Exempt from the scope of the proposed debt settlement law an attorney
who is “admitted to practice in the state and is not principally engaged in
debt settlement services.” '

¢ Enforcement—Applicability of the Maryland Consumer Protection Act and
Authority to Seek Injunction
. Deem that a violation of the proposed debt .settlement law is also a
violation of the Maryland Consumer Protection Act. Also provide the
Commissioner and the Division with the authority to seek judicial
injunctive relief to stop any ongoing violations of the proposed law.

X. CONCLUSION

The Commissioner and the Division believe that although the FTC Final Rule is an important
tool in protecting Maryland consumers, it is not in itself sufficient. Legislation is needed
incorporating the recommendations of the Commissioner and the Division set forth above to
supplement and extend the FTC Final Rule to provide more robust protections to Maryland
consumers. At least for the near term, however, any legislation should include a registration
requirement rather than a licensing requirement to provide an opportunity to see how the debt
settlement industry will fare under the FTC Final Rule and how many debt settlement companies
continue to do business in Maryland.
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Appendix B



DEBT SETTLEMENT WORKGROUP

_Regt;est 'for' Comments
October 5, 2010

Thank you for participating in the Debt Settlement Services workgroup meeting o September
23,2010. As you are aware, pursuant to SB 701 and HB 392 as adopted, the Office of the
Commissioner of Financial Regulation, in consultation with the Office of the Attorney General,
was tasked with conducting a study of the debt settlement industry. In particular, the study shall
“determine how the debt settlement services industry would best be regulated in the state,
including the option of establishing a licensure requirement, and the fiscal impact of regulating
the industry if licensure were requir

The Office of the A’ctorney General with the Office of the Commissioner of Financial Regulation
will put forth recommendations in a final report. A copy of the report will be circulated prior to
it going to the General Assembly. As discussed during the meeting, we w111 include your
recommendations and formal comments in the final report.

As discussed during the meeting, the FTC Final Rule has changed the face of the debt settlement
services industry. Effective October 27, 2010, the FTC Final Rule will serve as a new floor for
providing protections to Maryland consumers employing debt settlement services going forward. -
In proceeding with the study in light of these significant changes, the group sought to identify
remaining areas where additional legislative or regulatory action should be considered. The

-~ discussion revealed a number of topics that stem from, or remain unaffected by, the FTC Final
Rule, which create potential gaps in the view of certain paxtmpants In certain cases, there
appears to be consensus on additional steps that may be warranted. In other instances, members
of the working group expressed differing views. Through the efforts of the work group and the
resulting report, we hope to put forth appropriate recommendations for implementing certain
facets of the FTC Final Rule and addressing any remaining gaps in order to ensure adequate
protection for Maryland consumers. Your assistance is greatly appreciated.

Set forth below is é summary of the initial issues identified by the workgroup at the September
23" meeting. We are soliciting your written comments on those issues. Kindly provide your
comments no later than October 18, 2010 on any or all of the substantive areas itemized below:

A, “Consensus” Issues

1. Registration/Licensing.

Notes: There was general acknowledgement of the uncertdin industry environment following
the issuance of the FTC ‘Final Rule, in particular uncertainty over the number of debt
settlement companies ‘that will continue to operate after the FTC Rule becomes effective.
This uricertainty creates difficulty in designing an appropriate licensing program.




Consequently, there appeared to be consensus from the meeting participants for registration
of debt settlement service providers on an interim basis and for a subsequent re-evaluation of
licensing once the impact of the FTC Rule on the number of providers and extent of services
offered by the industry in Maryland can be determined. Registration will provide

information on the number of debt settlement companies operating in Maryland and provide

" the Commissioner of Financial Regulation with enforcement and investigative authority over
the registrants. '

Comment: Please comment on the concepf of registration described above. Suggestions
regarding enactment and implementation of an interim registration requirement are welcome
along with any suggested models or designs as implemented in other jurisdictions.

2. Ii1temet, Face-to-Face Meetings. and Intrastate Applicafion.

Notes: The FTC representative indicated that the FTC Final Rule applies to debt settlement
service providers using telemarketing to contact potential customers. The Rule also was
expanded to-cover not only outbound calls but in-bound calls as well in response to
advertisements and other solicitations across state lines, However, the Rule does not apply to
services provided via the Internet or solely within a given state (intra-state calls). The Rule
also does not apply to providers that meet customers face-to-face since this would not be a
telemarketing activity. There appeared to be consensus in favor of extending the consumer
protections of the FTC rule and any other elements that may be adopted in Maryland law to
" consumers obtaining services from Internet providers, face-to-face providers and providers
operating solely on an intra-state basis within Maryland in order to create a level playing
field. '

Comment: Please comment on any suggestions regarding enactment and implementation of
legislative provisions extending coverage to internet, face-to-face providers and intrastate
debt settlement service providers. ‘

3. Nonprofit Providers.

Notes: The FTC Final Rule does not apply to 501(c)(3), tax exempt nonprofit debt

settlement service providers because the FTC does not have jurisdiction over those providers. .

There appeared to be consensus on extending the consuuner protections of the FTC Rule to
cover nonprofit debt settlement service providers.

Comments: Please comment on any suggestions regarding enactment and implementation of
legislative provisions extending coverage to nonprofit debt settlement service providers.

4. Lead Generation.

Notes: There.was some uncertainty as to whether independénf, affiliated or 3 party
providers of lead generation services for debt settlement service providers would be covered

2 .




by the FT'C Final Rule. However, the FTC commentary on the Final Rule states that lead

generators may be covered under the TSR’s primary provisions or provisions on assisting

and facilitating. There appeared to be consensus in considering all parties who receive

compensation from a consumer related directly or indirectly to debt settlement services to be
- covered by any proposed registration or licensing scheme.

Comments: Please comment on any suggestions regarding enactment and implementation of
provisions to ensure coverage of providers of lead generation services.

B. “Non-Consensus” Issues

1. Fee caps.

Notes: The FTC Final Rule requires certain disclosures relating to fees charged for services
and prohibits an upfront fee of any amount. However, the FTC Final Rule does not cap the
“success” fees that may be charged. While the Final Rule is therefore silent on how any cap
would be calculated, we note that disclosure of fees to be charged must be based on enrolled
debt (versus settled debt which will be higher with accrued interest etc). The Final Rule also
provides that any fees charged must either be a specified percentage of the savings or a fee
that is proportional to the amount of the debt settled in comparison to the overall debt
enrolled. The 2010 legislation as initially proposed included a fee cap based on settlement of
enrolled debt of 15% and was ultimately amended to 30% during the legislative process.
There was no apparent consensus on the amount of a cap, if any.

Comments: Please comment on the following: (a) whether you recommend a fee cap and
any level you believe appropriate — include the rationale for that level; (b) if a cap is
recommended, please clarify your recommendation regarding how the fee cap is calculated;
and (c) if you do not recommend a fee cap provide the rationale for that position. Please
include any supporting information or material in your comments, inchiding examples from
other jurisdictions and models available. -

Z-D_is_cmei

Notes: The FTC Final Rule requires sellers and telemarketers, whether making outbound
calls to consumers or receiving inbound calls from consumers, to provide certain matetial
information. The disclosures may be oral or in-writing and must be clear and conspicuous,
The FTC Final Rule requires debt relief sérvice providers to disclose, clearly and
conspicuously, before the consumer consents to pay, the following:

1. the amount of time necessary to achieve the represented results;

2. the amount of savings needed before the settlement of a debt;

3. ifthe debt relief program includes advice or instruction to consumers not to make timely
payments to creditors, that the program may affect the consumer’s creditworthiness,




result in collectlon efforts, and increase the amount the consumer owes due to late fees
and interest; and

4. ifthe debt relief prowder requests or requires the customer.to place fiunds in a dedlcated
bank ‘account at an insured financial institution, that the customer owns the funds held in
the account and may withdraw from the debt relief service at any time without penalty,
and receive all funds in the account.

The 2010 legislative proposal also 1mt1a11y included the followmg dlsclosures to be contained
in the debt settlement agreement;

1.  that the debt settlement services provider may not repfesent that it can settle a
consumer’s debt for a specified amount or reduce a consumer’s debt by a specified

" . percentage;

2. that the consumer may be requlred to pay taxes on any amount by whlch the consumer’s
debt was reduced;

3. that a debt settlement service provider may not advise or reqmre a consumer to stop
paying creditors;

4. that the debt settlement services provider may not require a voluntary contribution from
the consumer;

5. that entenng into a debt settlernent services agreement will not stop collection efforts by
the consumer’s creditors; and

6. that participation in the a debt settlement services program may impact the consumer’s
credit rating and scores.

The 2010 legislation also initially required that ariy advertisement for debt settlement -
services include the foregoing disclosures, -

Comments: Please comment on the adequacy of debt settlement disclosures under the FTC
Final Rule, including whether additional disclosures should be required for Maryland
consumers. These may include disclosures related to advertising debt settlement services and
. disclosure of the “fair share” compensation paid under debt settlement service provider
contracts (both issues were raised). If you recommend additional disclosures, please
comment on the suggested content and format of such disclosure.

3. Aﬁomevs and Debt Settlement.

Notes: The FTC chose not to specifically address attorneys in the Final Rule, relying on the
general elements of the telemarketing sales rule to determine coverage. As such, there is o
general exemption from the FTC Final Rule for attorneys providing debt settlement services
depending on the nature of the services. Coverage or lack thereof is determined by the
manner in which the services are provided. Specifically, the FTC Business Guide published
in conjunction with the Final Rule notes “most attorneys are likely to fall outside the Rule for
at least two reasons. First, the TSR applies only to providers who use interstate tele-




marketing. Second, providers — including attorneys — who meet face-to-face with their
customers before signing them up are likely exempt from most of the Rule’s provisions”.

Comments: Assuming Maryland adopts a form of registration and licensing based on the
apparent consensus noted above, debt settlement service providers will be required to hold a
license. Attorneys providing debt settlement services would, therefore, be required to holda
license unless specifically exempted. For example, the legislation proposed in 2010 would
have exempted an attorney who is “admitted to practice in the state and is not principally
engaged in debt settlement services.” Please comment on whether you recommend: (a) the
standard articulated in the 2010 legislation and if so, why; (b) another standard for attorneys
and, if so, why, or (c) not addressing attorneys specifically and, if so, why.

4. Other Issues.
Please feel free to-comment on any other relevant issues not addressed in this summary.
Thank you again for taking the time to participate'in the debt settlement workgroup. Please send

your comments electronically in Word to Michael Jackson at MJackson@DLILR state.md.us and
Mark Kaufman at Mkaufman@dllr.state.md.us no later than October 18, 2010.
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Response - CCCS of MD & DE, Inc.

Debt Settlement Workgroup

Request for comments

A. “Consensus” Issues

1. Registration/Licensing

Until licensing can be properly evaluated registration should be required for debt
settlement companies providing services to Maryland residents. Registration should call
for at minimum an annual reporting requirement to include audited financial statements,
number of clients served and the dollars deposited and fees charged.

2. .Internet, Face-to-Face Meetings, and Intrastate Application

Consumer protection should be afforded to all consumers receiving services from debt
settlement providers regardless of delivery method.

3. Nonprofit Providers

If a provider of debt settlement services is nonprofit or for profit is not the real issue. The
issue is whether or not deceptive and abuses practices are being employed by the
provider. All providers of debt settlement services should be subject to legislative rule.

4. Lead Generation



B. “Non-Consensus” Issues

1. Fee Caps

Unsur¢_h9w_@_gqsp§ns_e_ to fee caps. The proposed 2010 legislation seems to coved. 30%
seems high but am unsure of operating issues.

2. Disclosures

Concur with FTC disclosure requirements and the disclosure requirements as stated in the
2010 legislative proposal. Disclosure requirements listed in the 2010 legislative proposal
should supersede FTC rule language where more consumer protection is afforded.
Creditor compensation to debt settlement companies should be disclosed.

“Fair share” is a term associated with nonprofit credit counseling and should not be
confused with debt settlement.

3. Attorneys and Debt Settlement

4, Other Issues
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October 18, 2010

Mark A, Kaufmann

Commissioner of Financial Regulation
500 North Calvert St.

Baltimore, MD 21202

mkaufman@dllr.state. md.us

Dear Commissioner Kaufman:

Thank you for the opportunity to comment on the initial issues identified by the Debt
Settlement Services Workgroup meeting on September 23, CareOne Services; Inc., is a licensee
under the Matyland Debt Mariagement Act and offers debt management services in 39 other
states as well. We curtently offer debt settlement services in nine (9) states, with plans to expand
our offerings to additional states. Our debt relief services aré offered in full compliance with the
Federal Trade Commission’s Teletarketing Sales Rule amendments as they become effective.

Each of our comments is set out under the substantive areas identified in your October 5
Request for Comments, '

Registration/Licensing, Given the dramatic changes wroughit by the FTC TSR, we agree
that registration of debt settlement providers on an intetim basis, with plans for subsequent re-
evaluation, together with the grant of enforcement and investigative authority to the Maryland
Commissioner of Financial Regulation is a sensible approach.

We believe that a bonding requirement also should be included in the new law. Witha
bonding requirement, consumers or regulatory authorities will be able to make a recovety in an
enforcement action, -

Internet, Face to Face Meetings. and Intrastate Application, We believe that the FTC
TSR adopts important consumet protections that should be available to all consumers utilizing
debt settlement services. Because of jurisdictional limitations and the idiosynctasies of federal -
law, the FTC was unable to make the TSR protections apply across the board. We believe that
Maryland should mandate that the consumer protections provided by the FTC TSR, should apply
as well to transactions that are exempt from the FTC TSR, such as transactions conducted over
the Internet, transactions constimmated in face to face meetings, and providers operating solely
on an intra-state basis,

WWW,.CAREONECREDIT.COM | 8930 STANFORD BOULEVARD | COLUMBIA, MD 21045 | F 410.910.2788 | TOLL FREE 1.800.284.1596
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Nonprofit Providers, Similarly, these consumer protections should be offered by all
providers, whether or not the provider pays taxes, That a provider is exempt from the payment
of taxes does not ensure that a Maryland consumer is protected,

Maryland’s Debt Managerent Services Act was initially enacted to impose certain
licensing and consumer protection requirements only on non-profit providers. It now applies
both to tax paying and tax exempt organizations. The same approach should be taken with
respect to debt settlement.

We also note that Maryland law will need to be clarified as to the applicability of the
Maryland Debt Management Services Act and any new debt settlemént law.. The FTC TSR
distinguishes between debt settlement and debt management according to whether the objective
is to settle a debt for less than the full amount (“[ujnlike a traditional DMP, the goal of a debt
settlement plan is for the consumer to repay only a portion of the total owed.” 75 FR
48461(August 10, 2010).) Ifit is, the service is debt seitlement, even if the provider requires a
“dedicated bank account”. See 16 CFR 310.4(a)(5). The same distinction also is made in S.
3264, the Debt Settlement Consumer Protection Act of 2010, introduced this year by Senators
Schumer and McCaskill (“debt settlement service” means services for the primary putpose of
seeking to obtain a settlement “of the consumer’s debt to a creditor in an amount less than the
full amount of the principal amount of the debt or in an amount less than the cutrent outstanding
balance of the debt. . . . ”) We believe that Maryland law should make a similar distinction.

Lead Generation. We agree that all parties who receive compensation from a consumer
related to debt settlement services should be covered by any proposed registration or licensing
scheme.

Fee Caps. We believe that the settlemeit fee authorized by the Uniform Debt-
Management Services Act, as modified by the FTC TSR, should be adopted by Maryland as its
fee cap. While the UDMSA authorizes set up and monthly service fees, these are to be offset
against the settlement fee, which is intended as the principal compensation to debt settlement
providers, and, of course, may not be imposed under the FTC TSR,

The UDMSA authorizes a settlement fee of 30 percent of the excess of the principal
amount of the debt (/. e., the amount of the debt when it is included in the plan) over the amount
paid the creditor to settle the debt.. See UDMSA Sectlon 23(%).

D1sclosures The FTC TSR requires comprehenswe disclosures, including disclosures
that are personalized for the particular consumer (e.g., estimates of when specific debis will
settle and for how much.) After much study and investigation, the FTC concluded that these
were the important disclosures and discarded several proposed disclosures, including some that
were included in last yeat’s Maryland legistation.

Because it does not regulate non-profit providers, the FTC did not consider whether
consumers should be advised of the inherent conflict of interest posed by the receipt of grants,
“fair share” and othier compensation from creditors by non-profit providers. We believe that a
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consumer should be told that a non-profit provider receives compensation from the creditors with
which the provider will be negotiating on the consumer’s behalf. This information clearly is
matetial to a consumer’s decision regarding which provider to choose.

In addition to the FTC TSR disclosures, we believe that consumers should be informed of -
the compensation provided by specific creditors when the FTC TSR disclosures about particular

~ debts are provided. For example, whet the provider gives a consumer its good faith estimate of

the time necessary to settle a particular debt, and the amount that will need to be saved, the
provider also would disclose the compensation given by that creditor to the provider. For
example, “Regarding your XYZ Bank account, we estimate that you will need to save $XXX and
we will be able to settle the account by DATE. XYZ Bank will pay us $X for seitling the
account/XYZ Bank paid us $XXX in grants last year,”

Thank you again for the opportunity to participate in the Wofkgroup and to present these

formal comments.

Respectfully,

Michael F, Croxson
President




Debt Management
Associates, Inc.

October 18, 2010

Mark Kaufman

Michael Jackson

Dept. Of Labor, Licensing And Regulation
500 North Clavert Street

Baltimore, MD, 21202

Dear Mr. Kaufman and Mr. Jackson,

Thank you for your invitation to provide my written commentary regarding the Debt
Settlement Services Workgroup meeting of September 23, 2010. I have received your written
Request For Comments related to the Debt Settlement Workgroup and offer the following

comments for your review.

Section A — Consensus Issues

1. Reglstratlon/Llcensmsz We are in agreement with the comments made at the Debt

- Settlement Workshop regarding not creating a licensing requirement for Debt
Settlement Services Providers and instead requiring a more simplified registration
process for such companies. We feel that this would provide a framework for the
DLLR to more accurately assess the state of the Debt Settlement industry and the need
to create an intensive licensing framework to regulate the industry. As this is a
registration requirement that is being considered, we feel that it should not be as
burdensome as a licensing process. As such, we feel that the registration process should
achieve several goals for the DLLR such as getting basic company demographic,
geographic, and governance information that will allow the DLLR to re-evaluate the
need for a licensing requirement. As the scope of the registration process as discussed
at the Debt Settlement Workgroup was more limited to getting basic industry structure
information we feel that the registration requirements should not create a burdensome
cost to the Debt Settlement Services provider such as in requiring audited financials,

" bonding etc. as a precondition to registration. These types of requirements should be
left for consideration in the licensing of Debt Settlement Services Providers if the
registration process determines that licensing is appropriate for the industry.

Section B - “Non-Consensus” Issues

1. Fee Caps - We feel that the FTC Final Rule was correct in not restricting the amount
that a‘Debt Settlement Services Provider can charge for its services. We feel that the
FTC Final Rule spurs competition between Debt Settlement Services Providers. Pricing
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has always been a competitive factor in just about every industry and the FTC was

_correct in its determination that fees are best set by a competitive market. The FTC also
correctly concluded that the elimination of advance fees and the payment of fees in
proportion to debts settled were the best protections to keep consumers from having to
pay large feeswith little in return.

Additionally, the role of the legislation in Maryland should not be to structure the cost
of the services of a Debt Services Settlement Provider for the consumer. It should
rather be to remove any deceptive and abusive practices by the industry that will
prevent a consumer from making an informed choice as to which Debt Settlement
Services Provider to hire based on accurate and truthful information. As such, the
disclosures required by the FTC Final Rule and additional disclosures contemplated in
the 2010 legislative session in Maryland create a robust framework to eliminate abusive
practices and inaccurate information. Under such a framework the fee that a Debt
Services Settlement Provider charges just becomes a fact to the consumer - “Company
A” charges 20% vs. “Company B” charges 40%. With the disclosures provided by the
FTC rule, the consumer can now evaluate both Company A and Company B and make
a determination as to which one offers the best value,

With regard to whether the fee is calculated based on a flat fee or a percentage of the
amount saved by the client we believe that both fee structures should be allowed.
Additionally, we feel that a combination of both of the fee structures should be allowed.
In our business we use a combination of both of these fees. When a debt settles we
charge 5% of the debt and 15% of the amount of the savings. The 5% flat fee provides
us a small fee if a consumer cannot come up with a significant amount of money to
settle the debt in full and would rather pay the debt back over time at a higher
settlement amount. Additionally, the 15% performance fee provides the consumer with
confidence that we are going to make our best effort to get the lowest possible
settlement for them as it benefits the consumer at the same time that it provides for
additional compensation to us. Our blended fee structure creates a win-win situation for
both us and the consumer. If we are not able to settle a debt at a large discount our
client will not pay a big fee to us. On the other hand if we get a large reduction in a
consumer ) debt they save significantly more money and pay us a bit more.

It should be noted that our blended fee model as described above had traditionally been
calculated based on the amount of the debt at the time of settlement. The FTC Final
Rule has clearly ‘stated that fees now have to be calculated based on the amount of the
debt at the time it is assigned to the Debt Settlement Services Provider. As a result of
the FTC Final Rule we are currently evaluating our fee structure and may be i mcreasmg
the percentages to mamtam current revenue structures.




2 Disclosures - As we previously stated, the role of the legislation in Maryland should be
to remove any deceptive and abusive practices by the debt settlement industry that will
prevent a consumer from making an informed choice as to which Debt Settlement
Services Provider to hire based on accurate and truthful information. As such, we feel

“that the-adoptiomrof the FTC Final Rule’s disclosures would benefit Maryland
consumers. And although we see overlap in some of the disclosures in last year’s
proposed legislation with the FTC Final Rule’s disclosures we are not opposed to
including some of the additional disclosures that were previously proposed.

‘With regard to “fair-share” compensation we do think that it would benefit the
consumer to understand how a Debt Settlement Services Provider is being
compensated. There certainly could be a difference between a Debt Settlement Services
Provider that is being compensated jointly by the consumer and a creditor based on the
amount of money the Debt Settlement Seivices Provider recovers for the creditor and a
Debt Settlement Services Provider who is compensated solely by the consumer based on
the amount of money that it saves the consumer. '

A consumer would almost certainly want to know that there could potentially be a
conflict of interest with a Debt Settlement Services Provider that is receiving
compensation from a creditor based on the amount of money they recover. In this case,
the consumer’s-interest may be ignored by the Debt Services Settlement Provider if
they feel they can get more compensation by settling a debt at a higher amount. The
consumer should be made aware of this economic arrangement (the “fair share”) in the
spirit of full disclosure, and we support such a disclosure.

’i“ony Taylor
President -




Sent via Email (mjackson@dllr.state.md.us & lx_l;lgufman@dlll'.state.md.us] _
October 18, 2010

Mr. Michael Jackson

Mr. Mark Kaufinan

Department of Labor, Licensing and Regulation
Commissioner of Financial Regulation

500 North Calvert Street, Suite 402

Baltimore, MD 21202

PebtShield

Re: SB 701 & HB 392 Workgroup —~ Request for Comments
Dear Mr. Jackson and Mr. Kaufman:

Debt Shield, Inc. (“Debt Shield”) appreciates this opportunity to comment on the initial issues
identified by the September 23, 2010 workgroup meeting held the Office of the Commissioner of
Financial Regulation (“Commissioner”) in consultation with the Office of the Attorney General.

By way of background, Debt Shield is a debt settlement company headquartered in Columbia,
Maryland since 2003 with 50 Maryland employees. We have settled over 100 million in debt saving
our clients over 40 million dollars and have had over 3,000 clients graduate our program. We are
accredited members of The Association of Settlement Companies (“TASC”) and the United States
Organizations for Bankruptcy Alternatives (“USOBA™). Each year, Debt Shield and its employees
donate thousands of dollars and many hours to various Maryland charitable organizations and
community groups.

Debt Shield’s track record with its legislative efforts; both federal and state, clearly demonstrates our
wholehearted support of fair and reasonable regulation. We have also testified in support of Maryland
registration of debt settlement firms since 2005. Further, we vocally supported the spirit and intent
behind Federal Trade Commission’s (“FTC”) Amendments to the Telemarketing Sales Rule, 16 CFR
Part 319 (“Final Rule”) targeting debt relief service providers despite opposing the vehicle used by the
FTC and the hardship the fee limitation will impose on Debt Shield’s ability to continue to operate.

Unfortunately, we believe that the unintended consequences of this regulation will put many legitimate
debt seitlement companies out of business, limit consumer’s options and drive up overall consumer
fees. At the beginning of 2009, we employed over 130 employees; however, we were forced to
retrench, in large part, due to these upcoming fee restrictions. I personally have spoken with countless
debt relief companies that have chosen to stop enrolling new clients due to these fee restrictions, which
potentially also jeopardize their future ability to service existing clients due to cash flow concerns,

Notwithstanding this, Debt Shield continues to support a requirement of registration for any debt relief
firm that contracts with Maryland consumers, However, Debt Shield opposes the need for Maryland to
take additional legislative. or regulatory action af this time. Instead, Debt Shield recommends that
Maryland adopt a “wait and see” approach to determine the necessity and most importantly the impact
of such additional legislation and regulatory action. Amongst (a) the FTC’s authority under Section 5
of the FTC Act, (b) the FTC’s Final Rule (c) the Consumer Financial Protection Board (“CFPB”)
created under the “Consumer Financial Protection Act of 2010” Title X of the Dodd-Frank Act and (d)
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Maryland’s consumer protection laws, there is already expansive authority to regulate and enforce the
initial issues addressed herein.

As discussed in more detail below, Debt Shield supports in part the initial issues raised by the

workgroup.

I Registration/Licensing

Debt Shield agrees with uncertainty of the debt relief industry following the FTC’s Final Rule and the
creation of the CFPB, which further supports Debt Shield’s recommendation that Maryland adopt a
“wait and see” approach. Moreover, Debt Shield is also in agreement with an interim registration
process regulated by the Commissioner, An interim registration process will assist the Commissioner
in identifying the number of debt relief companies operating in Maryland as well as identifying the bad
actors in our industry, Debt Shield suggests requiring a short registration application with a nominal
fee that includes:

(1) The applicant’s name and address; '

(2) Any assumed business names, trade names or other identities under which the applicant performs a
debt relief service;

(3) A general description of the business activities the applicant undertakes or proposes to undertake;

(4) The names of any managing members, managing partners, executive officers, directors, principals

or agents the applicant has;

(5) The name of the applicant’s registered agent or the applicant’s agent for the purpose of receiving
service of legal process;

(6) The names (nrowded confidentiaily) of any external affiliated or external service provider that
provxdes direct services to any Maryland clients. “Affiliate” is defined to include 10% ownership or
receives more than $10,000 in any preceding, current or future year), whether directly or indirectly
from the applicant or its Maryland clients. “Direct services” includes marketing, sales, enrollment,
administration, customer service, negotiations or other services material fo the services performed as
contracted.

(7) Client trust account information; and

(8) A copy of the debt relief application packet and contract signed by the consumer, including the fee
schedule, budget analysis and disclosures.

This abbreviated registration provides the Commissioner with the primary information relating to debt
relief companies with minimal fiscal impact while affording additional protection to Maryland
consumers. It is also similar to registration requirements of other states.

Once the impact of the Final Rule and the CFPB are known, the ability to tailor a more effective and
comprehensive registration process will manifest itself. Until then, Debt Shield recommends focusing
on a simple, yet effective registration process.

I1. Internet, Face-to-Face Meetings & Intrastate Application

While Debt Shield supports the potential need for regulating Internet only, face-to-face meetings and
intrastate transactions and certainly supports a level playing field, Debt Shield is not convinced that the
immediacy and necessity exists for regulation ar this time. Again, Debt Shield reiterates that the
benefits of a “wait and see” approach will likely flush out these potential issues. We offer some
specific comments below regarding these identified issues.
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A, Infternet Only

Per the Final rule, there is no current issue with debt relief providers that only enroll via the Internet as
this is not a common practice in the debt relief industry. Nor is it likely that this will be a prolific
approach given the personal interaction needed during the consultation due to each consumer having
individual factual scenarios.

B. Face to Face Meetings

Face-to-face meetings and intrastate transactions are more personal by nature. A face-to-face meeting
provides the consumer with more information about and direct contact with the company, and helps
limit potential problems the Final Rule is designed to remedy by providing consumers with the added
benefit and assurance of visiting the company. Moreover, the goal of the Final Rule is to protect
consumers against deceptive or abusive practices that can arise when a consumer has no direct contact
with an invisible and anonymous seller other than via telephone.

C. Interstate Application

While the TSR requires interstate telemarketing, this does not mean the FTC is without potential other
enforcement provisions even within this Final Rule. For instance, the FTC may enforce the Final Rule
under a “joint enterprise” theory.

In addition, state attorneys general may also enforce the CFPB and states will be able to petition the
CFPB to issue a new or modified consumer protection regulation. Moreover, the CFPB has the

- authority to declare an act or practice by a provider of a consumer financial product or service to be an

unfair, deceptive or abusive act or practice. As a federal statute, this authority may be used to negate
activity otherwise authorized by the Final Rule and state laws,

If Maryland were to impose the same fee restrictions on Maryland companies servicing consumers
only in our state, you would likely put most of the remaining Maryland companies out of business. Not
only would this put even more Marylanders out of work, there is also a strong chance that many
Maryland consumers who are currently receiving a valued service by thése companies would then be
left with no continued service. :

111,  Nonprofit Providers

Debt Shield supports a level playing field and the importance of including non-profit debt relief
providers. However, Maryland-already regulates many debt management firms, and we are not aware
of any nonprofit debt settlement company. Furthermore, while the FTC lacks authority over legitimate
nonprofit entities, the FTC has aggressively pursued companies that it determined were “operating for
their own profit or that of their members,” and thus fell outside the nonprofit exemption in the FTC
Act. In other words, simply changing a company’s corporate structure from for-profit to non-profit,
without a corresponding change in the company’s overall objectives, revenue structure and governance
(that is, truly becoming a public benefit entity), will not eliminate the company as a potential target of
regulatory enforcement, Further, the CFPB does not provide an exemption for nonprofit entities
covered under the CFPB and has the authority to take enforcement action where the FTC does not.
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IV. Lead Generation

The FTC’s Final Rule covers “any person to knowingly or recklessly provide substantial assistance to
a covered person or service provider in violation of rules addressing unfair, deceptive, or abusive act or
practice, or any rule or order issued thereunder, shall be deemed to be in violation of that section to the
same extent as the person to whom such assistance is provided.” See 16 CFR 310.3(b). Similarly, the
CFPB’s the definition of “covered persons” includes a broad range of organizations and activities.

V.  FeeCaps

The issues and concerns surrounding fee caps is a known issue. Debt Shield, like all debt settlement
providers, incurs significantly higher costs in administering a debt settlement program and servicing
clients than similar costs for consumer credit counseling programs and debt management plans. There
is no one size fits all, cookie cutter approach with debt settlement as there is with debt management
plans and credit counseling programs. As a result, it takes approximately ten times more staff to
administer debt settlement programs as it does to administer debt management programs.
Furthermore, unlike credit counseling firms, debt settlement firms do not get leads or monies (direct or
indirect) from creditors.

Again, Debt Shield fully supports reasonable regulation of debt settlement companies. After all, it’s
highly beneficial to all ethical debt settlement providers if the bad apples are weeded out. The fee
limitation provided by the Final Rule is prohibitive in of itself for many debt settlement providers to
stay in business, including Debt Shield. The transition alone by the October 2010 effective date has
already created a significant hardship on the industry. That said further restricting this fee limitation
" by providing a cap such as 15% of the savings achieved will without a doubt cause many Maryland
debt settlement providers to go out of business. As TASC, USOBA and other industry providers have
pointed out numerous times, it is absolutely impossible to operate a debt settlement company under
additional fee restrictions given the exponentially greater costs providers incur associated with the
same, Moreover, the originally proposed fee restriction in SB 701 of 15% of the savings achieved by
the consumer would equate to a smaller overall fee than received by consumer credit counseling
companies administering debt management plans, which plans require far less work and exponentially
less cost to administer than debt settlement programs. Thus, the result would be the further distancing
of a level playing field amongst debt relief providers.

It is obviously not the intention of the Maryland General Assembly or the Commissioner to put
legitimate Maryland companies out of business or otherwise prevent them from serving Maryland
consumers in financial distress who have a real need for the service such companies provide.
Unfortunately, implementing unreasonably low fee caps will do exactly that.

V1. Disclosures

Debt Shield does not feel that it is necessary to require additional disclosures to Maryland consumers,
The CFPB has been given separate authority to require new disclosures for all consumer products and
services. This authority would permit, for example, developing disclosures for debt management plans
and debt settlement services. Further, TASC and USOBA each require its members to provide more
comprehensive disclosures to consumers. Between the Final Rule, the CFPB, TASC and USOBA, all
feasible material disclosures regarding debt relief services are already provided to consumers currently.
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October 18, 2010

Commissioner of Financial Regulation
500 North Calvert

Suite 401

Baltimore, MD 21202

Re: Comments for the Debt Settlement Services Workgroup
Dear Commissioner Kaufman:

Thank you for facilitating the September 23 meeting of the debt seftlement workgroup. The
Maryland Consumer Rights Coalition (MCRC), Civil Justice (CJ), and Maryland CASH
Campaign submit the following comments regarding appropriate licensure and regulation of the
debt settlement industry in Maryland.

Overview

As described in our 2010 research report, Debt Settlement in Maryland: Compounding
Problems, Deepening Debt, MCRC believes that debt settiement firms have created more
problems than solutions for Maryland consumers. Many firms collected fees from consumers
yet failed to negotiate on their behalf to settle their debt.

Debt settlement firms promise to reduce consumers’ debts by negotiating a lump-sum payment
to creditors. To accumulate funds fo settle the debt, many firms encourage a consumer to stop
paying down credit cards and to ignore calls from collection agencies. Not surprisingly, the
consumer’s debt mounts as late fees, higher interest rates, and penalties are added. The
consumer’s credit score declines and many consumers who've contracted with debt seftlement
firms either declare bankruptcy, have their wages garnished, or must pay off their debt as well
as additional fees when they are taken to court by collection agencies.

Complaints about debt settlement firms have been on the rise. Since 2007, the number of
complaints to the Maryland Attorney General’s office about debt settlement firms has more than
quadrupled (see Chart ‘I)
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A review of some consumer complaints filed in 2010 shows that 28 Maryland consumers lost
more than $54,000 to unscrupulous debt settlement firms that collected advance fees but did
not settle the consumers’ debt.

The debt settlement industry’s advance fee structure has been highly problematic for
consumers. Consumers pay for services before the services are provided; consequently, many
debt settlement firms fail to negotiate on a consumers’ behalf or settle consumers debt once the
company collects its fees.

In addition to the advance fee structure, other industry practices have generated consumer
complaints, investigations by States Attorneys General, and lawstuits. Specifically, deceptive

: practices and poor disclosure policies serve to confuse consumers about the services they are
receiving, the success rate of debt settlement programs, the average amount saved and the
potentially negative consequences of working with a debt settlement firm.

* Deceptive Practices

Debt settlement companies claim they can substantially reduce a consumer’s debt;
unfortunately, many of these claims cannot be substantiated. In New York, two debt settlement
firms were sued for deceptive practices and false advertlsmg Credit Solutions of America
(CSA) promised a 60 percent reduction in consumers’ debt but on average, only 1 percent of
CSA's New York clients realized any savings. CSA collected $17 million in fees from New
Yorkers. Similarly, Nationwide Asset Services (NAS) promised to reduce clients’ outstanding
debt by between 25-40 percent, yet the New York Attorney General’s office found that only one-
third of one percent of consumers reduced their debt using NAS’ services.




An April 2010 GAO study found that the debt settlement companies investigated made
unsubstantiated claims about their ability to reduce consumers’ debt.

» Misrepresentation of Completion Rates

Firms claim to have helped thousands of consumers attain debt relief, but have not been able to
prove those statements. In Florida, the Attorney General found that of 227 Floridians enrolled in
a debt settlement program with NAS, only 30 consumers completed the program-a completion
rate of 13.5 percent. In Colorado, a study found that of Coloradans that used debt settlement
services in 2008, less than 1 percent (0.84) had all debt eliminated. The GAO study reported
similar misleading claims.

» Directing Consumers to Stop Paying Creditors

Many debt settlement firms direct or strongly encourage consumers to stop paying their
creditors. Instead, consumers are told to save their funds to accumulate enough in their
accounts that the debt settlement company can make a “lump-sum’ offer to creditors. This
practice harms consumers because it negatively affects their credit scores. In the GAO report,
investigators found that

“Representatives of nearly all the companies we called—17 out of 20—advised us to stop paying our creditors, by
either telling us that we would have to stop making payments upon entering their programs or by informing us that
stopping payments was necessary for their programs to work, even for accounts on which we said we were still
current.” : : ‘

Of the 17 companies which encouraged consumers to stop paying their creditors, five (5) were |
members of TASC and four (4) were members of USOBA.

« Failure to Communicate the Consequences of the Debt Settlement Process

Debt settlement companies rarely if every effectively communicate to consumers that -
contracting with their firm will not prevent creditors from pursuing debt collection actions, that
their credit score will worsen, that late fees and penalties will continue to mount, that any
savings realized may be considered taxable income, and that their debt balance increases
when payments are not being made.

The FTC Final Rule - "

Taking effect October 27, 2010, the FTC's final rule creates a new protections for Marylanders
contracting with debt settliement firms. The FTC rule bans advance fees for services; requires a
new set of disclosures to consumers, and proscribes the circumstances under which debt
settlement firms can require consumers to create dedicated accounts in which they save their
funds towards a lump-sum settlement.

The FTC rule is a great advance for consumers; however, loopholes remain and more

regulation is needed to protect low-and-moderate income families from using debt settlement
services that may lead to greater debt, lower credit scores, and continued collection activities.

RECOMMENDATIONS TO REGULATE DEBT SETTLEMENT

3




LICENSURE AND REGISTRATION

MCRC, CJ, and Maryland CASH Campaign supports licensure and registration of debt
settlement companies operating in Maryland. Our groups support an interim registration period
for one year to be followed by a report from the Commissioner of Financial Regulation (CFR)
on the number and performance of debt settlement companies registered during that year as
well as a recommendation for establishing a permanent procedure for licensing, registration,
reporting, and bonding of debt settlement firms. The CFR could convene a task-force to study
the issue and present recommendations for a permanent licensing, registration, reporting, and -
bonding scheme. The licensing program should, at a minimum, include the following provisions:

Application

An application for a license shall be made in writing, under oath, to the CFR in a form
determined by the CFR. A debt settlement firm will pay a licensing fee as determined by the
CFR at the time of application. Our organizations suggest a licensing fee of $1000 per
application to defray administrative and investigative costs. The application should identify all
affiliated business arrangements of the proposed licensee and all representatives who have
contact, directly or indirectly, who have a relationship with customers or proposed customers.
The application should also identify any lawsuits or regulatory actions to which the applicant or
proposed representatives have been a party within ten years of the date of application.

Licensing

After receipt of the application and required fees, the CFR may issue a license if the following
conditions are met: '

0 the individual or business engenders belief that the debt settlement firm will operate fairly,
honestly, and efficiently and abide by applicable Maryland law;

0 the individual or business has not been convicted of a felony or a misdemeanor or
disciplined concerning a license from Maryland or any other state or are not currently the
subject of a license disciplinary proceeding of any kind in Maryland or any other state;

0 the person or persons have no record of defaulting in the payment of money collected for
others including discharge of debts through bankruptcy proceedings; and,

O the applicants have not made any false statements in their application.

The CFR will issue the licenée to the applicant at the location provided on the form. The license
will remain in effect until it is surrendered by the debt settlement firm or revoked by the CFR.
The license will rgmain in fgll force for one year, at which time it will have to be renewed.

Renewal

A debt settlement firm may renew its license by completing the form prescribed by the CFR and
paying a renewal fee of $1000. The application must be received by one month before the
current license is due to expire.

IR N




Annual Reporting

A debt settlement provider must file an annual report with the CFR that must include all the
following data:

(1) for each Maryland resident:

(i) the number of accounts enrolled;

(ii) the principal amount of debt at the time each account was enrolled;

(i) the status of each account (for example, active or terminated);

(iv) whether the account has been settled, and if so, the settlement amount and the
corresponding principal amount of debt enrolled for that account;

(v) the total amount of fees paid to the debt settlement service provider;

(vi) whether the creditor has filed suit on the account debt;

(vii) the date the resident is expected to complete

the debt settiement program; and

(vii)) the date the resident canceled, terminated,

or became inactive in the program, if applicable.

2) For persons completing the program, the mean and median percentage of savings and the
mean and median percentage of fees paid to the debt settlement service provider,

3) For persons who became inactive, cancelled, or terminated the program during the reporting
period, the mean and median percentage of the savmgs and the mean and median
percentage of the fees paid to the debt settlement service provider;

4) the percentage of Maryland residents who cancelled, terminated, became inactive, or
completed the program without the settiement of all the enrolled debt;

5) the total amount of fees collected from Maryland residents.

An authorized agent of the debt settlement company must declare under penalty of perjury that
the report complies with the information requested above.

The CFR may'release a summary of the information received in the annual reports available to
the public and publish all the data received on its website.

SuspensmnIRevocatlon of a License

A license may be suspended or revoked if the debt settlement firm falls to pay the annual
renewal fee, fails to complete a renewal license, or is found to have made a false statement
when applying for a license, '

SCOPE

MCRC, CJ, and Maryland CASH Campaign support expanding the scope of coverage of the
FTC rule as well as any additional regulations or legislation related to debt settlement to include
any agreements conducted entirely through the internet; intrastate within Maryland, or in face-
to-face meetings between the consumer and debt settlement provider.




Our organizaﬁons‘“support ekpanding the scope of coverage of the FTC rule as well as any
additional regulations or legislation related to nonprofit debt settlement providers as well as lead
generation services.

We believe that any new legislation should include these types of transactions with the
definition of debt settiement. Any new legislation should clarify that any businesses that receive
compensation from a consumer directly or indirectly related to debt settlement would be

‘covered by any proposed regulatlons or Ilcensmg scheme.

» Other Busmesses

MCRC, CJ, and Maryland CASH Campaign believe that banks, mortgage brokers and lenders,
and other professional licensees that engage in the business of debt settlement (outside of
discharging debts that they own) should be covered by any proposed regulations or licensing
scheme.

* Related Products

MCRC, CJ, and Maryland CASH Campaign believe that any products related to debt settlement
(do-it-yourself debt settlement kits, debt settlement videos, etc.) should also be subject to any
proposed regulations and licensing schemes.

FEE CAPS

Our organizations support‘capping fees at 15 percent of savings based on the debt enrolled.
This formula rewards debt settlement firms for setiling a consumer’s debt while still enabling a
consumer to retain a reasonable amount of funds saved.

Consumers who retain debt settiement services typically owe at least $10,000 in unsecured
debt and have few other options available to reduce their debt besides bankruptcy.
Consequently, it is particularly important to strike a balance between prowdlng the debt
settlement firm with adequate compensation for their effort while still ensuring that a moderate
amount of savings returns to the consumer. A 15 percent fee cap provides an incentive for the
industry and enables them to remain profitable. Moreover, since consumers stand to recoup
more of their savings under this model, it provides a greater incentive for consumers to seek out
debt settlement services, leading to a greater volume of clients and generating a higher profit
for debt settlement firms.

. While opponents may try to justify a higher percentage arguing that debt settlement firms cost

more to operate than debt management firms or other nonprofit providers, TASC'’s own study
noted that one important reason for these higher costs was the money spent on lead generation
including email, telemarketing, television and radio ads, and contracts with lead-generation
firms. Testimony from DebtShield in 2010 reiterates this point. While it is true that it may cost
more to run a debt settiement service, if companies reduce the amount that they spend on
generating leads, they should still be able to remain highly profitable.



Additionally, the track record for many debt settlement firms suggests that very little is done to
service clients once the company'’s fees are collected. In fact, failure to perform the services
promised is one of the leading complaints against the industry.

A fee that is based on 15 percent of the amount a consumer saved provides a positive incentive
for a debt settlement provider to settle. It rewards success and seems commensurate with the
level of effort expended. Conversely, a higher fee seems disproportionate to the amount of work
that most firms do to reduce a client’s debt.

Several states including Arkansas, Kentucky, Louisiana, New Jersey, and Wyoming, have
chosen to simply ban for-profit debt settlement companies from operating in their states at all.
Individuals who violate those states’ bans are guilty of a misdemeanor and could face up to 1
year imprisonment in Arkansas and up to 6 months imprisonment in Wyoming.

Maine and lllinois law caps fees at 15 percent of savmgs National legislation sponsored by
Senator Schumer proposes a 5 percent cap on fees. )

We believe the fee should be calculated based on the amount the consumer saved on the debt
enrolled. In other words, the calculation of the percentage saved could be calculated as the
amount that is 15 percent of the difference between the principal amount of that debt; the
amount (i) paid by the debt settlement provider to the creditor on behalf of the consumer if the
settlement fully and completely satisfies the creditor’s claim with regard to that debt; or (ii)
negotiated by the debt settlement provider and paid by the consumer to the creditor if the
payment fully and completely satisfies the creditor’s claim with regard to that debt.

The settlement fee will only be paid to the debt settlement firm once the consumer receives a
legally enforceable agreement from the creditor that they will accept the lump-sum settlement
which will fully and completely satisfy their claim concerning the debt.

- DISCLOSURES

MCRC, CJ, and Maryland CASH Campaign support fuiler disclosures so that consumers are
well-informed and able to decide if debt settlement services are right for them. MCRC proposes
that debt settlement firms use a standard form to provide parity among providers and clearly
inform potential cllents S

Our organizations suggest that debt settlement firms issue the followmg warning verbatim, both
orally and in writing, with the caption "CONSUMER NOTICE AND RIGHTS FORM" in at least
28-point font and the remaining portion in at least 14-point font, to a consumer before the
consumer sugns a contract for the debt settlement provider's services:

N : -.;‘:_:A- PR

"CONSUMER NOTICE AND RIGHTS FORM

CAUTION




We CANNOT GUARANTEE that you successfully will reduce or

eliminate your debt. If you stop paying your creditors, there is a strong

likelihood some or all the following may happen:

» CREDITORS MAY STILL CONTACT YOU AND TRY TO COLLECT.

* CREDITORS MAY STILL SUE YOU FOR THE MONEY YOU OWE.

* YOUR WAGES OR BANK ACCOUNT MAY STILL BE GARNISHED.

* YOUR CREDIT RATING AND CREDIT SCORE LIKELY WILL BE

HARMED.

« NOT ALL CREDITORS WILL AGREE TO ACCEPT A BALANCE REDUCTION.

* YOU SHOULD CONSIDER ALL YOUR OPTIONS FOR ADDRESSING YOUR DEBT, SUCH
AS CREDIT COUNSELING AND BANKRUPTCY FILING.

« THE AMOUNT OF MONEY YOU OWE MAY INCREASE DUE TO CREDITOR IMPOSITION
OF INTEREST CHARGES, LATE FEES, AND OTHER PENALTY FEES.

« EVEN IF WE DO SETTLE YOUR DEBT, YOU MAY STILL BE REQUIRED TO PAY TAXES
ON THE AMOUNT FORGIVEN.

DEBT SETTLEMENT PROVIDERS CANNOT:

« REPRESENT THAT IT CAN SETTLE A CONSUMER’S DEBT FOR A SPECIFIED AMOUNT
OR REDUCE A CONSUMER'S DEBT BY A SPECIFIED PERCENTAGE

« REQUIRE OR ADVISE A CONSUMER TO STOP MAKING PAYMENTS TO ANY CREDITOR
OF THE CONSUMER

* REQUIRE ANY VOLUNTARY CONTRIBUTION FROM A CONSUMER FOR ANY SERVICE
PROVIDED BY THE DEBT SETTLEMENT SERVICES PROVIDER TO THE CONSUMER.

|, the debtor, have received from the debt settiement provider a copy of the form entitled
Consumer Notice and Rights Form. :

LAWYER’S EXEMPTION

MCRC, CJ, and Maryland CASH Campaign support requiring lawyers who are admitted to
practice in Maryland and who are “principally engaged” in providing debt settlement services to
consumers to follow the same licensing procedures and any new regulations that other debt
settlement firms follow

First, including Iawyers who run debt-settiement businesses is an issue of parity. Lawyers who
run, or principally run, debt settlement firms should be required to follow the same rules and
regulations as any other individual or entity. There was consensus about expanding the scope
in Maryland to include nonprofit business providers, intrastate, and Internet transactions. This
should be no different. .

Furthermore, it creates a level playing field for debt-settlement firms. If all debt settlement firms
doing business in Maryland have to follow the same rules, there is no unfair advantage for one
type of business-all companies will have to compete based on their ability to settle a
consumer's debt. This provides an incentive for firms to quickly settle consumers’ debts, which,
in turn, benefits consumers who use debt settlement services.




Finally, and most importantly, Maryland has already had demonstrable proof of the problems
that arise when lawyers who primarily run debt settlement businesses use their attorney-client
privilege as a veil to obscure deceptive practices.

Richard Brennan and the Brennan Law Firm was the only debt settlement firm prosecuted in
Maryland to date (check because of case search on the others). The Attorney General’s office
charged that Brennan had misrepresented the amount consumers would save through debt
settlement and promised services he did not render. The Attorney General’s office reached a
settlement with Brennan in October 2007-yet despite this agreement, Brennan never paid the
penalties, costs and restitution to consumers and continued to illegally provide debt settlement
services. The Attorney General's office sued Brennan in Circuit Court in January 2009. In
January 2009, he was also disbarred from practicing law in the state of Maryland. The Circuit
Court entered a judgement against Brennan but Brennan ignored that order and continued to
provide debt settlement services. He was jailed for contempt of court in July 2009.

While Brennan's case is extreme, it exemplifies the difficulties in protecting consumers from
unscrupulous lawyers if they are not regulated in the same way as other debt settlement
businesses.

Brennan's case is not unique. There have been several court cases filed against other law firms
that are primarily debt settlement businesses and scores of consumer complaints against the
same firm. Any contemplated (partial or full) exemption should only apply in any circumstance
only to attorneys acting within the scope of their license. In other words, it the attorney is acting
outside the scope of his/her license, no exemption would apply. '

Thank you for your consideration of our comments. I would be happy to discuss any of the
proposals in the letter at greater length. Please don’t hesitate to contact me at 410-624-8980 or
marcelmeawhlte@gmall com

Best,

Marceline White -~~~
Executive Director . .
Maryland Consumer Rights Coalition

on behalf of
Maryland Consumer nghts Coahtlon

Civil Justice ,
Maryland CASH Ca_mpa!gn' )
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October 13, 2010

TASC Response to Request for Comment following Maryland Debt Settlement Workshop

- General Position

TASC has always advocated for strong regulation of the industry and has supported
comprehensive legislation in a number of states where such bills have become law. By far the
most contentious issue in any discussion of regulation of the debt settlement industry has been
about the fee. That has now been addressed by the FTC in a manner that provides complete
protection for the consumer: no fees may be charged until a debt is settled, the consumer has
approved the settlement, and he has made at least one payment towards such settlement. So,
debt settlement is now effectively and strongly regulated in the State of Maryland.

While there are some arguments that gaps may exist in the FTC rule (addressed further
below), from a practical standpoint, the FTC rule covers the vast majority of circumstances.
Since there was not a significant problem to begin with and since the FTC rule provides so much
more protection than existed in Maryland before, the need for additional regulation for debt
settlement companies is minimal.

The industry’s opponents have always cited significant complaint volume as 5upport for
their positions yet relied only on individual cases or anecdotal evidence. Recent statistical
evidence shows the contrary.

1. Maryland Attorney General statistics received pursuant to an FOIA request by
USOBA reveal that once the complaints against Richard Brennan and his law firms
are removed (who was shut down, disbarred and jailed after enforcement action
was taken against him), only approximately 71 complaints over a three (3) year
period were made against for profit debt settlement companies. (See attached
summary of results of FOIA request by USOBA).

. 2. Llikewise, an FOIA request made to the FTC regarding the volume of complaints

against debt settlement companies reveals very few complaints. In response to the

" request; the FTC provided a breakdown of complaints by company for 2009 of the
Top 100 complaint targets in the category of “debt negotiation/credit counseling”
complaints: There are no debt settlement companies in the Top 20, and the highest
number of complaints received by any debt settlement company is 47 compared to

“the 3209 complaints received by the highest listed company, HSBC. In fact, the top

" four listed companies were all large banks. Debt settlement companies appear to

comprise less than 20% of the number of companies on the list and constitute
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approximately 5% of the total number of complaints. (See attached FTC response to
FOIA request).

3. The BBB statistics also show relatively low numbers of complaints. According to the
BBB's 2009 data, debt settlement ranked 117" in number of complaints. Industries
rated worse include at #3 banks, #6 collection agencies, #15 credit card companies
and #86 credit counseling. (See attached 2009 BBB complaint statistics report).

So, even before-the FTC rule was promulgated and before there was any regulation of the
debt settlement industry in Maryland, there was not a significant complaint volume. Now with
the FTC rule, there is significant protection in place. Thus, it is not necessary to impose
additional regulation in Maryland.

Specific Issues addressed

1,

3.

Registration requirement
Although TASC views additional regulation as unnecessary, it does not oppose a
registration requirement.

Internet, Face-to-face Meetings and Intrastate Application

Given the complexity of the initial consultation process and the amount of information
needed.to complete an application and enrollment into a debt settlement program, it is
unlikely that a transaction without any personal interaction would succeed. Personal
interaction without using the phone in today’s society does not seem possible. The
broad application of the Interstate Commerce clause also makes it highly unlikely that
such an exemption based on intrastate commerce truly exists. Real, legitimate face-to-
face meetings may occur occasionally, but the use of runners or notaries is not likely
compliant with the Rule’s exceptions. Further, market competition will temper
attempts to “circumvent” the rule. Subject to TASC's general position, the perceived
gaps may be closed by mirroring the FTC Rule and applying it to all debt settlement
providers including nonprofits.

Nonprofit providers
Nonprofit providers are not regulated by the FTC rule and thus represent a true

loophole in the rule. TASC supports mirroring the FTC rule and applying it to nonprofit
providers. -

Lead Generation

The concerns regarding lead generation are not debt settlement specific. Either existing
regulation or new regulation specific to marketing practices used by lead generation
companies for all industries, products or services is more appropriate. Further, the FTC
rule covers lead géneration. providers as entities that assist debt relief providers.
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. 5. _Fee Caps
~ All previous fee cap discussions need to be reevaluated in light of the FTC rule. TASC
opposes a fee cap at this time for the following reasons:

a. The FTC rule already provides complete protection for the consumer.

i. The fees must be clearly and conspicuously disclosed prior to the
consumer entering into an agreement with the provider.
ii. No fees are chargeable until a settlement is reached.
iii. The consumer has another opportunity to reject the fees by rejecting the
settlement.
iv. The consumer not only must approve of the settlement, but must affirm
that approval by making a payment towards the settlement.

b. The FTC rule imposes a fee structure that is completely untested. While some
providers claim that they have used the “no fees until settlement” model, TASC
has learned that those providers did not use such model for all consumers, that
insufficient time had passed to fully evaluate the model, and that such providers
admit that some presumptions they had made about the model were wrong. It
is simply too early to know what an appropriate fee cap would be for the FTC fee
model. One thing is clear —the fees must be higher as work is performed for
consumers who end up not paying.

¢. Under prior state regulation, consumers in unregulated states actually paid less
than those in regulated states. Market forces do work especially when it comes
to pricing. While critics may claim otherwise, when limited to the specific price
of a product or service, it is hard to refute the evidence that competition sets the
market price.. As such, concerns that fees will be unfairly high is unfounded.

6. Disclosures
TASC has always supported disclosures. However, the FTC made an interesting
conclusion — the FTC actually scaled back the disclosures from their original proposal on
the basis that it was more important to make good disclosures that would be noticed by
consumers than to give more complete disclosures. So, the FTC supported fewer more
focused disclosures. One disclosure that was not considered, however, is that of any
fair share péymént or other compensation by a creditor to a provider. Without such
disclosure the consumer would not know the true cost of the serwce and as such is an
important one for the consumer.

7. Attorneys '
Many states have struggled with the issue of how to exempt attorneys. To date, all have
taken a conservative approach in deferring to the attorney’s own licensing
requirements, bar standards and ethics rules. Otherwise, the overlapping jurisdiction
with the Iawyer hcensmg body may cause conflicts. Further, enforcement against
attorneys who are causing problems is working. Richard Brennan was a Maryland
attorney who was prosecuted, disharred and imprisoned for violations under existing
Maryland law and bar rules. There is also the risk of how regulation of attorneys might
impact other types of practices including bankruptcy, consumer law and collections law.
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As such, TASC recommends against including attorneys in an attorney-client relationship
with a consumer in any potential regulation of the debt settlement industry and to defer
any enforcement to either the attorney licensing body or to the State Attorney
General’s office under existing state laws.

In closing, TASC believes the FTC Rule provides sufficient and significant protection for
Maryland consumers, and addresses the key concern, the charging and collection of advance
fees. The statistical evidence shows that even prior to the implementation of the new FTC rule,
debt settlement was a relatively minor issue from a consumer protection standpoint and
concerns were overblown likely due to negative media attention and PR campaigns against the
industry. Nevertheless, consumers in Maryland will benefit from the FTC regulation and the
more prudent, conservative course would be to wait and see how well the new regulation
works instead of speculating about what additional regulation is needed.

Respectfully submitted

The Association of Settlement Companies (TASC)




Summary of Complaint Information for debt settlement received from AG’s office per FOIA request
for period 2007-2009 '

320 Total Complaints

85 Misclassified/non debt settlement

164 Total Complaints for Richard Brennan/Frederick Law
Group

71 Remaining complaints against debt settlement co.'s




FOIA-2010-00701

Database: Consumer Sentinel Network
Purpose of search: To find the top 100 companies who have received the highest number
of complaints under the procuct service code “Debt negotiation/ Credit Counseling”

The search inchuded all records available through April 28, 2010.

Rank Subject Name Responsive Complaints
1 HSBC Finance Corp 3.209
2 Unknown 1,651
3 Capital One 460
4 (CARD Services 421
3 Green Tree Servicing LLC 207
s Debt Solutions 184
7 UNEKNOWN 175
8 Mortgage Help Services 151
9 America’s Servicing Company- 150
10 Citifinancial Service Inc. 149
11 Mutual Consolidated Savings 129
12 ACCOUNT services 122

13 Peaks 97
14 Sears Roebuck & Company 83
135 Altemative Funding 72
16 Chrysler Financial 68
17 lear Breeze Solutions 67
18 JINC Credit Services 67
19 Direct Capital Corporation 3
20 Real Talk Radio Network 59
21 Prestige Financial Services Ine. 57
22 Express Debt Elimination 51
23 Credit Solutions 47
24 Debt Relief USA 47
25 Credit Consultants 43
26 Ideal Wealth Builder Club 43
27 (Careone Services, Inc. 39
28 AMS Financial 38
29 Chase Health Advance 36
30 Card Holder Services 35
31 Innovative Wealth Builders, Inc. 34
32 Allegro Law, LLC 32
33 Money Works 32
34 Consumer Services 29
35 National Dead Service, Inc. 29




36 Amscot 28
37 Card Member Services. 28
38 Financial Freedom Resources, Inc. 28
39 TD Amentrade, Inc. 28
40 Blue Harbor Financial 27
41 CardHolder Services 27
42 United First Financial, LLC 27
43 DEBT Relief 26
44 Federal Loan Modification Law Center 26
45 Freedom Financial Management 25
46 Lifeguard Financial 25
47 Wells Faigo 24
48 Vericrest Financial 22
49 Consumer Financial Advisory Board 21
50 Morgan Drexen ' 20
51 Premiet Credit Services, Inc. 20
52 Wells Fargo Financial 20
53 Consumer Education Services, Inc, 19
34 Phoenix Dbt Management 19
56 World Financial Group 19
57 Aqua Finance, Inc. 18
38 Credit Card Reduction - 18
59 Debtscape 18
Q) Nationwide Bi-weekly Administration, Inc. 18
61 Suburban Debt Solutions 18
62 Clear Financial Solntions 17
63 Credit Answers 17
&4 FINANCIAL Services 17
&5 Freedom Debt Relief 17
66 GE Financial Assurance 17
67 Money. Express Pos Solutions Ing. 17
68 Sales Departiment B 17
69 21 Century Legal Services: . - 16
70 ‘Commercial Debt Counseling Corpotation 16
7l Cradit Attormey Pc 16
72 Debtyz 16
73 Financial Solutions 16
74 Ranger Financial Services Inc. 16
75 Bank of America. 13
78 C'it1 Financial Services 13
77 C'onsumer Ralief 15
78 Express Consolidation 15
79 Federal Debt Relief System 15




80 Geneva-Roth Ventures 15
81 - JK Harris 15
]2 Northside Services 15
83 Allegro Law 14
84 Authorize.net 14
85 Clonsumer Fiance Services LLC 14
86 Platinum Advantage 14
87 Real Talk Network 14
28 Thnkown 14
89 Wachovia Banl, Na 14
o Ameridebt 13
91 Client Services 13
92 DELL Financial Services 13
93 GHS Solutions 13
94 National Foreclosure Relief 13
95 Web Transaction Services 13
96 - Clear Debt Solution 12
97 Fitiancial Consulting Setvices 12
98 '~ Financial Fresdom 12
99 Global Client Solutions LLC 12
100 | Pioneér Services; A Division of Mideountry Bank 12
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Maryland Debt Settlement Workshop
Request for Comments

October 18, 2010

The United States Organizations for Bankruptcy Alternatives (USOBA) appreciates the oppdrtuni’_cy to
provide further information and comments to the Maryland Debt Settlement Workshop participants.
USOBA has very actively proposed, supported and sought fair regulation for the debt settlement
industry, in Maryland and across the country. The issue of debt is of monumental concern to
hundreds of thousands of American citizens, the lenders and creditors that are owed, the consumer
agencies charged with protecting its residents and the providers of debt relief services. USOBA could
not agree more that consumers should be protected from unscrupulous businesses and individuais,
and Maryland has set a great example by pursuing enforcement action against Richard Brennan and
his associates. Agencies such as Brennan’s harm consumers and harm the industries they claim to
participate in.

During USOBA’s quest to ensure consumer protection and the fair regulation of the debt settlement
industry, it has become quite clear that debt settlement has often been used as a political platform
and sensationalized media coverage has painted a picture that is neither representative of the
industry nor accurate and in some instances blatantly false. While we agree that even one harmed
consumer is too many, we also don’t believe that the right way to regulate an industry is to
concentrate on the very small numbers of complaints or the few bad actors as the sole basis for new
laws. Actual Maryland complaints were discussed in the face-to-face meeting of the Maryland Debt
Settlement Wdrkshop (September 23, 2010) and it was made clear that the number of complaints in
Maryland is actually very low, approximately 70 over a three (3) year period.

The Association of Settlement Companies (TASC) has submitted detailed examples of other instances
where the charges against debt settlement have been.inflated and misstated; please see their
comments submission for further documentation.

Overall, USOBA believes that the current Federal Trade Commission rules under the Telemarketing
Sales Rule will, over time, prove to be excellent protection for consumers in Maryland and across the
country. Itis our belief that any company not adhering to the new rules will find it extremely difficult,
if not impossible, to compete in the debt settlement industry. It is our recommendation that
Maryland representatives give the federal regulation an opportunity to work before exploring
seemingly unnecessary further layers of regulation.

A. ‘Consensus” Issues

1. Registration[Licensing.

2864 Antoine Dr. Houston, TX 77092* 877-76-USOBA(87622)
WwWw,usoba.org




Maryland Debt Settlement Workshop
Request for Comments

October 18, 2010

USOBA does not oppose a registration requirement. Per the request, a sample registration amended
from the state of Montana has been included for your reference. Modifications were made in
acknowledgement of and to avoid inconsistencies with the recent FTC TSR Amendments. Please see
attached Montana Registration Modified for Maryland.

2. Internet, Face-to-Face Meetings, and Intrastate Application.

USOBA believes that internet, face-to-face meetings and intrastate exemptions are becoming
increasingly difficult to qualify for and comply with. USOBA agrees with its sister association, TASC,
that debt settlement transactions are unlikely without personal interaction. This industry has relied
heavily on telephone communications in all areas of the debt settlement process, and internet
transactions will likely be unsuccessful.

To the extent that personal interaction is facilitated via face-to-face meetings, current interpretations
of the FTC rule require that the entire sales presentation occur face-to-face prior to contract. The
financial burden of establishing office locations within reasonable proximity of targeted consumers is
unreasonable, and most other alternatives are anticipated to be deemed non-compliant with the
Rule’s exemptions (runners, door to door and notaries for example).

Intrastate exemptions appear to be only applicable if ALL sales functions occur within the state,
including lead generation, call centers, operation centers, compliance recordings, etc... making
qualification for exemption a high risk for debt settlement companies.

USOBA believes that.market competition will likely reduce attempts to circumvent the FTCrule. In
addition, USOBA agrees that applicability of the FTC rule to all debt settlement providers, including
. nonprofits, would serve to close gaps in the rule.

3. Non-Profit Providers.

Including non-profit providers is the only way to truly ensure that the consumer is protected. Itis
estimated that approximately three quarters of the debt relief industry is non-profit; this leaves a huge
number of corrjpanie_s completely unaffected by the Federal Trade Commission rules.

4. Lead Generation.

The federal government and most states already have laws on the books that address marketing
practices. It would likely be redundant and inappropriate to focus portions of a debt relief statute on a
completely separate industry.

B. ”Non-Consensus’_'

L
5

Issues
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Maryland Debt Settlement Workshop
Request for Comments

October 18, 2010

1. Fee Caps.

USOBA agrees with industry association, TASC, in opposition of a fee cap at this time. The FTC rule
provides clear and comprehensive protection for the consumer with disclosure of fees prior to
agreement, fees collectable only after the time of settlement, opportunity to have fees refunded at
any time (for settlements not achieved) and strict approvals for settlement offers. Without historical
_data on the impact of an after settlement fee model, it is impossible to determine appropriate
compensation or reasonable restrictions for debt settlement program fees. USOBA has always
supported fair competition within the marketplace and contends that the marketplace will set a fair
fee.

2. Disclosures.

USOBA currently requires disclosure of items 1, 2, 5 and 6, and we do not oppose item 3. ltem 4, while
not harmful, may be unnecessary as voluntary contributions cannot be required.

USOBA understands the FTC's position that fewer, more complete disclosures would be better noticed
by the consumer and agrees with this position in certain areas. The FTC's conclusion is particularly
applicable in marketing where too much information is often confusing and overwhelming. A
requirement that the disclosures be included in any advertisement is over burdensome and does not
benefit'the consumer.

3. Attorneys.

USOBA represents an entire industry with both attorney and non-attorney business models. As such,
we promote fair competition and a level playing field. It is USOBA’s position that the exemption for an
attorney who is “admitted to practice in the state and is not principally engaged in debt settlement
services” from legislation proposed in 2010 s acceptable, However, we are not experts in the attorney
field and feel it is most appropriate to defer to the American Bar Association (ABA) for further
guidance. R

Thank you for your time and consideration. Please feel free to contact Jenna Keehnen at ikeehnen@ usoba.org
or at 877-768-7622 with any questions or requests for clarification.

Sincerely,

Jenna Keehnen :
Executive Director, USOBA

.2864 Ahtbine Dr. Houston, TX 77092* 877-76-USOBA(87622)
www.usoba.org -




E)epartment of Justice

Office of Consumer Protection
2225 11" Ave ~ Box 200151
Helena, MT 59620-0151
(406) 444-4500 or (800) 481-6896

Debt Settlement Provider Filing Checklist
Filing Fee: $250
Use this form as a checklist. Label each of your responses with the corresponding number
below. You will be notified in writing of the results of the review of your submissions. You
must promptly notify the Office of Consumer Protection of any circumstance that would cause
your answers to change. Please note that "You" refers to any person included as part of this
application, including any owners, officers, directors or business entities.
Subpart A) Company Information

Al.  Company Name (including LLC, Inc., etc.)

A2. List all DBAs in current use and any formerly used with respect to consumers in the
. State of Montana

A3.  Physical address of each location to be operated as a Debt Settlement Provider

A4, Provider is organized under the laws of the State of

A5.  Date of the Organization _ / /

A6.  Provide the name and residential address of your owners or partners or, if you are a
~ corporation, LLC, or association, the name and residential address of all officers,
directors, trustees and managers. Attach a separate sheet if necessary.

A7.  Website address:

' A8. Compliance Contact

Name ) ‘ Phone (_)__ - Email
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A9.  If you are a corporation, provide proof that you have obtained a certificate of authority
to transact business in Montana pursuant to Mont. Code Annot. § 35-1-1026, and
provide the full name and address of your registered agent.

Subpart B) Insurance Verification

Bi. Do you maintain insurance coverage for dishonesty, fraud, theft and other misconduct
on the part of directors, officers, employees or agents?
Yes__ No___

B2.  State the name of the insurer providing coverage for dishonesty, fraud, theft and other
misconduct.

Subpart C) General Information

Cl. Do you conduct, or intend to conduct, telemarketing in the State of Montana?-
Yes No
If yes, provide proof of telemarketing registration (required under MCA § 30-14-1404).

C2. Do you use the services of another person or entity to generate leads and/or solicit
potential clients? Yes __No
If yes, please include the business name, address, and website of each lead generator
with whom you have a business relationship, and describe what contractual or other
restrictions you impose with respect to claims, promises, assertions, or other conduct of
that entity with respect to consumers referred to you.

C3. Have you or any of your officers, directors, or principal owners ever had a license
disciplined, denied, suspended, or revoked by any unlt of this State or any other State
within the past five years? Yes___No_____

If yes, provide a detailed explanation with the appropriate documentation.

C4. Have you or any of your officers, directors, or principal owners ever been enjoined,
punished, fined, sued, or investigated for wrongdoing by this State or any other State or
the Federal Government within the past five years?

Yes____No____
I yes, provide a detalled explanation with the appropriate documentation.

C5.  Are you or any of your officers, directors, or principal owners currently under
mvestlgatlon by thls State, any other State, or the Federal Government?
Yes____No_____
If yes, provide a detailed explanation with the appropriate documentation.

C6. Inthe last 10 years, have you been, or has any organization or business with which you ‘
(or.any of your officers, directors, or principal owners) were associated as an officer, |
director, partner, owner, or otherwise, involved in any voluntary or involuntary
bankruptcy, receivership, or insolvency proceedings?
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Yes No
If yes, provide a detailed explanation with the appropriate documentation.

C7.  What services, if any, does your company provide to the consumer beyond standard
debt settlement services? Please describe.

Subpart D) Disclosure
Provide copies of the following documentation:

D1. Copy of consumer contract with FTC required disclosures highlighted and displayed
according to the FTC Telemarketing Sales Rule as it pertains to debt settlement entities.

Subpart E) Additional Information

Please provide an annual consolidated report which includes the following information for the
previous calendar year:

El.  The total amount of debt for all individuals for whom you are providing debt
settlement services, as of December 31;

E2.  The total principal amount of debt of all individuals who entered into agreements during
the previous calendar year;

E3.  The total number of individuals who entered into agreements with you during the
previous calendar year;

E4.  The total number of Montana residents with debt settlement service agreements in
effect with you as of December 31;

E5.  The total number of individuals who terminated, withdrew, abandoned, or were
terminated from an agreement during the previous calendar year;

E6.  The total number of individuals who completed the debt settlement program by
successfully discharging all of their enrolled debt during the previous calendar year;

E7.  The total number of debts settled by the provider during the previous calendar year;
E8.  The total dollar amount of debts settled by the provider, as follows:

(A) For persons completing the program during the reporting period, the median
percentage of the original principal amount of the debt which was settled and the
median in fees paid.

(B) For persons who cancelled, became inactive, or terminated the program during the
reporting period, the median percentage of the original principal amount of the debt
which was settled and the median in fees paid.

(C) The percentage of individuals who canceled, terminated, became inactive, or
completed the program without the settlement of all of the enrolled debt.

E9.  The total amount of fees collected from individuals in this state during the previous
calendar year.
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