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Ask Selves: Now What?
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Now that the political corruption
conviction of Maryland Gov. Marvin
‘Mandel has been overturned, the com-
plex and sensitive decision of what to
“do next resls with ‘a large number of
legal minds in a long Justice Depart-
ment chain of command.

First in the chain are Russell T.
Baker Jr., the U.S. attorney for Mary-
land, and two of the lawyers who actu-
ally prosecuted the Mandel case, Bar-
net D. Skolnik and Daniel J. Hurson,
who must decide what course to take
following last Thursday’s decision by
‘a 4th U.S. Circuit Court of Appeals
panel,

Though all three have refused to
cornment on what options they are
pursuing, a rehearing before the full
4th Circuit Court is considered the
most likely avenue to fight the rever-
sal. .

If Baker were to formally recom-
mend seeking such an en banc (full
-court) hearing, several lawyers from
the Justice Department’s eriminal di-
vision and its appellate section would
thien study the “migjority “decision of
the three-judge panel and the dissent-
ing opinion written by Juge John D.
Butzner.

Both Baker’s and the eriminal divi-
sion’s recommendations would then
go to the office of the solicitor gen-
eral, which is part of the Justice De-
pariment. Two lawyers there would
study the case and make a recommen-
dation to Solicitor General Wade H.
MeCree Jr., who would have the final
say, according to Deputy Solicitor
General Andrew Frey.

~ “It sounds like a lot of red tape, but
-we find that it is a desirable and use-
ful process,” Frey said in describing
the routine chain that such decisions
ollow.

The solicitor general, whose office
_supervises all government litigation
before the U.S. Supreme Court, be-
comes involved partly because “we do
not want to ask an en bane court to
take a position we couldn't ultimately

defend in the Supreme Court,” ac-
cording to Frey.

Many of the attorneys who ulti-
mately will be involved in the deci-

-—sion have not yet read the 123-page

opinion in which the 4th Circuit panel

ruled that errors by trial judge Roh-
ert L Taylor of Knoxville in the Man-
del case were serious enough to inva-
lidate the mail fraud and racketeering
convictions of the governor and five
codefendants.

Among the other options open to
the government include asking the
U.S. Supreme court to hear an appeal,
seeking a retrial, or dropping the
charges entirely.

But lawyers familiar with the deci-
sion-making process say that, as a
rule, prosecutors would fully pursue

the first option of seeking a 4th Cir-

cuit rehearing before considering the
other avenues.

One important factor in their de-
cision is likely to be consideration of
the persuasiveness of the dissenting
opinion of Judge Butzner, who dis-
agreed with H. Emory Widener Jr,
-.and Donald Stuart Russell, the two
judges” who voled to overturn the
¢onvictions.

The government has *‘a leg up if it’s a
strong dissent,” said one lawyer familiar
with the appeals process. “A strong dis-
sent suggests that the majority [opinion]
could be at odds with prevailing deci-
sions of the 4th Circuit, but . . . it is by
no means a sure thing,” this laWyeI; said.

One judge on the 4th Circuit has
disqualified himself from considering
the Mandel case, so any government
petition for a rehearing by the full
court would require a favorable vote
by four of the remaining six judges.

Attorneys familiar with the court
said it accepts few petitions for re-
hearing by the full court.

The Justice Department currently is
facing a Jan. 25 deadline for seeking a
rehearing, but several lawyers said
the court is liberal in granting exten-
sions, particularly in cases of such
complexity.



