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Opinion by RODOWSKY Jo—=

This case involves public ofﬁcxal unmu- ~~stock in Marlboro the General Assembly
nity from hability for common law, non- - -on January 12, 1972, overrode the veto.
constitutional torts. At issueis the extentof .. . .InDecember 1972 Marlboro merged
the immunity of Governors of Maryland thh another corporation (Bowie) which
when an alleged tort is based upon their - conducted horse racing with parimutuel
vetoing or approving legislation. For the 'i,L‘ff,bettmg at the Bowie racetrack. On No-
reasons set forth below we hold, asamatter ~ vember 24, 1975, the federal govern-
of Maryland common law, that the immunity . “ment filed indictments’ against Governor
applicable to the gubernatorial ‘veto/ = Mandel and others .
" -approval function is, civilly, as Complete an™ ~Group.”. . -
immtinity as that which ptotects members 305 Md. at 283: 85 503 A 2d at 1314 16
of the General Assembly when voting foror ~_ footnote omntted).2
against legislative bills. Under that type of -
- immunity damages in. tort may not be " plained the theory of the plamtxffs case to

awarded against either a Governor or a fbe P .

“memiber of the legislature based upon what ”that there was a consplracy between
“a court or jury believes were the motlves - ‘
underlying the pubhc ofﬁc:al’s exercxse of. _-vens Group which antedated May 28,
these functions. 271971, Plaintiffs in essence contend that
Appellees, James F. O’Ha.ra, III and Mx- - ‘the alleged conspirators planned (1) to
chael P. O'Hara (the O'Haras), are the

remaining plaintiffs in this suit which was
instituted in 1978. They were ‘stockholders
in the corporation which owned the Marl-
boro racetrack. Their complaint iow con- ~=
sists of one count alleging that common law -
---deceit was practlced upon them in the De- .~

cember 31, 1971 sale of their Marlboro
stock. Ina prevxous appeal in this case; we
reversed a summary Judgment in favor of
the defendants based on - limitations.

~Marlboro stock below the price it would
zhave commanded had H.B. 1128 been
' éigne’d into law, (2) to acquire the stock at

ts ‘value by having Governor Marndel
‘hlmself and through his agents’ induce the
General Assembly to override the veto.”

Id. at 286, 503 A.2d at 1316. On that previ-
" ous appeal the only issue related exclusively
~ to the limitations defense. We were not
O'Hara v. Kovens, 305 Md. 280 503 A. Zd‘ ifpresented any issues concerned “with the
1313 (1986)." . : : - “sufficiency of any undisputed facts to prove
Defendants in this action (collectlvely. any element of plaintiffs’ deceit theory, or
the Kovens Group) include former Gover- _whether any alleged facts, if proved, would
"_-establish a cause of action.” Id.
i After our remand Governor Mandel
set forth in O'Hara. “moved for summary judgment on the
“Prior to, or during, the 1971 sessxon of .j;‘-ground of absolute immunity. The trial
the Maryland General Assembly, Marl- = court denied that motion. Governor Mandel
boro and an entity (HagerstOWn) Whlch = noted an appeal to the Court of Special
also conducted horse racing with " pari- - ‘Appeals and sought a stay which that court
mutuel betting had agreed that Hag-  granted. He also petitioned this Court for
erstown would sell to Marlboro eighteen  certiorari. We issued the writ prior to any
racing days theretofore utilized for the  determination on the merits by the Court of
Hagerstown meeting.. Those eighteen - Special Appeals in order to decide thxs ques-
days, together with eighteen days previ-  tion of public importance.
ously allocated to Marlboro, would allow The parties agree that a Governor of
‘thirty-six days of racing by Marlboro. Maryiand, if performing gubernatorial
Transfer of the Hagerstown days was  duties involving the exercise of discretion,
subject to legislative approval. Approval  enjoys a degree of public official immunity.
at either the 1971 or 1972 session of the  They disagree over whether an absolute or
Maryland General Assembly would have  qualified immunity applies here. An abso-
satisfied the approval condition in the con-  lute immunity from tort liability “stands
tract. H.B. 1128, enacted at the 1971  even if the official acts in bad faith, or with
legislative session, conferred the neces-  malice or corrupt motives.” Prosser & Ke-
sary approval. On May 28, 1971, then  eton on Torts, § 132, at 1057 (5th ed. 1984)
Governor Mandel, expressing concerns  (footnote omitted) (Prosser). “[Q]ualified
about the wisdom and constitutionality of  immunity is usually destroyed by ‘malice,’
the legislation, vetoed H.B. 1128. Fol-  bad faith or improper purposel.]” Id. at
lowing the sale by the plantiffs of their = 1059-60 (footnotes omitted).

‘Certain undisputed background facts ate

¥,

. . of the Kovens -

‘have the Mandel veto depress the value of

“ha depressed price, and then (3) to restore -
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Absolute “immunity protects both judges
and legislators, so long as their acts are
‘judicial’ or legislative in nature and within
the very general scope of their jurisdiction.”
Prosser at 1056-57 (footnotes omitted).
And see Restatement (Second) of Torts

§ 895D, comment ¢, at 412 (1977) (a judge
_or a legislator “is not liable for {that offi-
L cial’'s] discretionary acts or omissions even

" though [the official] is found to have acted

with malicious or other improper motives”).~
“The policy is to free the officer from the
necessity of submitting {the officer’s] pur-
poses, motives and beliefs to the uncertain_
appraisal of juries or even judges.” Id.
Determining immunity defenses at any
given point across the wide range of various

_duties performed by the vast numbers of
-- officials and employees in the executive
branch of federal, state and local govern-~

ments is by no means as relatively clear-cut
as determining legislative and judicial im-

-munities. The Restatement’s attempt at
_ generalization is that “{a] high-level execu-

tive officer is usually accorded the same

" type of immunity as that given the judge and

for the same reasons.” § 895D, commentd,
at 413. The high-level executive must feel

~free to make discretionary decisions “with-

out being subject to influence by the threat
of a harassing suit.” 7d. Immunity “is not
confined to the executive officials who are at

.the highest level.” Id. There are many

situations, some giving rise to absolute im-
munity, others qualified immunity and still

others only a defense based on reasonable- —

ness of the decision. Jd. at 413-15. Pros-

ser’s attempt at generalization is that, in ~
- most states, officials and employees of the -

executive department, with respect to
state law claims against them, “enjoy no

immunity at all for ministerialacts andonlya

qualified immunity on matters calling for the
officer’s discretion.” Prosser, -at 1059

= (footnote omitted)

In the case before us Governor Mandel

Governor is protected civilly in that function

Governor Mandel and others of the Ko- by an absolute immunity, as are legislators.

‘We also granted certiorari on whether

“'the order denying the motion for summary
judgment is appealable. It is. We shall first -

explain our resolution of the 1mmumty ques-
tions and then appealabihty
1
B A
The decisions of this Court neither com-
pel nor foreclose the conclusion that a Gov-
ernor of Maryland has an absolute civil im-

munity when vetoing or approving legis- -
lation. The occasion to consider that issue

simply has not arisen. But some discussion

executivé department officials of lesser
rank than Governor does appear in our
cases.

Whena mayor of Baltlmore Cxty ordered
a painting removed from a municipal mu-
seum, the artist sued the mayor alleging,
tnter alia, interference with contractual re-
lations, libel and slander. The mayor argued

" absolute immunity or privilege, and the trial

court sustained a demurrer. In Walker v.
_D’Alesandro, 212 Md. 163, 129 A.2d 148
"(1957), this Court, speaking through Chief

-Judge Brune, said:

“The basis for immunity from liability by
reason of privilege is that a public or social
interest is to be served by according the
privilege; and as Professor Prosser ob-
serves ([Prosser, Torts (2d ed. 1955),
§ 16), ‘The sliding scale by which the law
balances the interests of the parties to
accomplish a social purpose is nowhere
better illustrated than in the field of privi-
lege.’ An absolute privilege is accorded to
judicial proceedings and to legislative pro-
ceedings and to the activities of high exec-
utive officers. As to executive officers,
see Spalding v. Vilas, 161 U.S. 483 (U.S.
Postmaster General) and Matson v. Mar-
giotti, 371 Pa. 188, 88 A.2d 892 (State
Attorney General).”

the absence of malice.”
““functional approach to immunity, the Court

Id. at 169-70, 129 A.2d at 151. The Court
assumed, without holding, that an absolute
privilege would bé accorded to the holder of
the office of Mayor of Baltimore City, but
concluded “that none of the acts complained
of . . . are within the actual field of the
defendant’s powers or duties as Mayor or
so closely related thereto as to be entitled
to an absolute privilege . . . .” Id. at 173,
129 A.2d at 153.
A contrast between federal law at the
time ‘and Maryland law was presented in
Carr v. Watkins, 227 Md. 578, 177 A.2d
841 (1962). The plaintiff had been dis-
charged from his job as a security guard at a
shopping center allegedly because of un-
true, derogatory information com-
municated to the employer by the defend-
ants. One defendant was a security officer
at the Naval Ordinance Laboratory where
the plaintiff had previously worked, and the
two remaining defendants were Mont-
gomery County police officers. The suit
alleged, infer alia, slander, invasion of pri-
vacy and malicious interference with con-
tract. The action was dismissed on demur-
rer, and this Court reversed. Federal law
controlled the claim against the federal se-
curity officer, and that law “predicated im-
munity on whether the act complained of
was within the scope of the official’s duties
rather than {on] the official's rank in the
governmental hierarchy.” 227 Md. at 584,
177 A.2d at 844 footnote omitted). Deter-
mining the federal officer’s duties required
“evidence. As to the Montgomery County
police officers, the Court said:
“[Tlhis Court has shown reluctance to
extend absolute privilege of immunity
from liability for torts to government offi-
cers of a higher rank than these defend-
ants. Walker v. D'Alesandro, 212 Md.
163; Maurice v. Worden, 54 Md. 233[.]1"

Id. at 585, 177 A.2d at 844-45.°

The defendants in Eliason v. Funk, 233

~Md. 351, 196 A.2d 887 (1964), were the

: --Chairman of the State Roads’ Commnssxon
- attempts to avoid the thicket which is the
- law of immunities resting solely on execu-
- . _ tive department duties. One of his argu-
Our opinion in the earlier appeal ex- .y ¢ that the veto/approval function is a

_legislative function, so that a Maryland

and thé Commissioner of State Personnel.
They had allegedly conspired to cause the
plaintiff's discharge from state classified
service, with one defendant placing charges
against the plaintiff and the other accepting
perjured testimony at an administrative
hearing. This Court noted holdings “that
judges have an absolute privilege from suits

_arising out of their judicial acts,” and that

“[plrosecutors in judicial hearings are af-
forded the same privilege.” Id. at 356, 196
A.2d at 889-90. The Court recognized that
“[t]he Maryland cases seem to indicate that
discretionary action will be protected only in
Touching upon a

said: “But the instant case is much closer
factually to the cases dealing with judicial
actions, where there is a right to review,

~than_to the discretionary acts of law en-
of absolute versus qualified immunity for

forcement officers.” Id. at 356-57, 196
A:2d at 890. It was unnecessary, however,
“to hold that the privilege was absolute in

* “Eliason because the complaint failed to al-

lege facts sufficient to permit even an infer-
ence of bad faith or malice.

Robinson v. Board of County Comm'rs for
Prince George's County, 262 Md. 342, 278
A.2d 71 (1971), was an action for false
arrest and battery against two police offi-
cers and the county which employed them.
The police officers had prevailed with an
immunity defense but this Court reversed,
holding that the defense had not been raised
by the proper procedure. Anticipating that
the proper procedure would be used on
remand, this Court gave guidance to the
trial court. After referring to the refusal in
Carr v. Watkins, supra, to move toward
absolute privilege as then applied by the
Supreme Court, this Court concluded:

“We think our own rule is sound. Indeed
we can not think of any reason why a
public official should not be held respon-
sible for his malicious actions even though
he claims they were done within the scope
of his discretionary authority. Other juris-
dictions have so held, Prosser, supra at
1016, and we do so here.”

Id. at 348, 278 A.2d at 74.

None of the executive official, civil immu-



FRIDAY, AUGUST 17, 1990

nity cases to come before thfs/Co‘urt; how-"

~.-ever, has dealt with the Governor, and,
" ’thus, none has dealt with that official’s re-
" lations with the General Assembly.

" Public official immunity invoked by a
legislator in defense of criminal charges was

/367, 376, 71 S. Ct. 783, 788, 95 L. Ed.
1019, 1027 (1951). It was an action for
_damages against the members of the Cali-~

fornia Senate Fact-Finding Committee on
Un-American Activities. The plaintiff al-

_Jeged that he had been summoned to testify

“considered in Blondes v. State, 16 Md. App.:" before that committee in order to be used as

165, 294 A.2d 661 (1972), an opinion au-
thored for the court by Chief Judge Murphy.

Blondes, a member of the House of Dele-

gates, had been convicted of bribery. The
“conviction was reversed because of vio-
lations of Maryland Declaration of Rights,
art. 10 (“That freedom of speech and de-
~bate, or proceedings in the Legislature,
.ought not to be impeached in any Court of
Judicature.”) and of Maryland Constitution,
art. III, § 18 (“No Senator or Delegate shall
be liable in apy civil action, or criminal
‘prosecution, whatever, for words spokenin
--debate.”). -Under interpretations of the
speech and debate clause of the federal
constitution in United States v. Johnson, 383
U.S. 169, 86 S. Ct. 749, 15 L. Ed. 2d 681
~(1966) and in United States v. Brewster, 408
-U.S. 501, 92S.Ct. 2531, 33. L. Ed. 2d 507

- (1972), the trial court should have pre- .

- cluded the prosecution frori proving certain -

parliamentary motions and votes by Blon- -
des in a county delegatlon caucus even .-

atoolto “smear” asa “Red” a candidate for

““mayor of San Francisco. In explaining the

absolute nature of the immunity, Justice
Frankfurter said for the Court:

“The claim of an unworthy purpose
does not destroy the privilege. Legis-
lators are immune from deterrents to the
uninhibited discharge of their legislative
duty, not for their private indulgence but
for the public good. One must not expect
uncommon courage even in legislators.
The privilege-would be of little value if

= they could be subjected to the cost and

“inconvenience and distractions of a trial

“’upona conclusion of the pleader, or to the
hazard of a Judgment against them based

upon a jury’s speculation as to motives.

- The holding of this Court in Fletcher v.

" Peck, 6 Cranch 87, 130, that it was not
consonant with our scheéme of govern-
“ ment for a court to inquire into the o-
tives  of legislators, has remained
i unquest1oned ! ‘

though they were on an issue as to which 341 U.S. at 377.

"~ Blondes had accepted a fee to represent

private interests. ,

‘One of the decisions ansmg out of the
~criminal prosecution of Governor Mandel
points out that legxslatrve immunity is a -

common law doctrine which is broader than P
the literal wording of provisions in the tgd- i
eral or “state constitutions guaranteemg =

freedom of speech and debate. See United -
States v. Mandel, 415 F. Supp. 1025, 1027 =
~'(D.Md. 1976). “[I]n cases where partncular
~speech or debate provisions were not appli- -
cable to protect conduct arising in the legis-
‘lative context, courts have applled the
common law doctrine of legislative immu-
nity as a part of the judicially-created doc-
ntrme of official immunity.” Id, at 1028. I
“*deed, “[albsolute legislative pnvtlege dafes

back to at least 1399.” Barr v. Malteo, 360 :

-~U.S. 564, 579, 79 S. Ct. 1335, 1343, 3 L.

Ed. 2d 1434, 1446 (1959) (Warren C J o

= dxssentmg) (footnote omltted)
B

= Forat least the past two decades in the =
“United States the prmcxpal vehicles for de-

veloping law concerning public official im-
munity have been actions under 42 U. S C.
..§1983 (1982).* The Supreme Court ‘has
" “said that “§ 1983 is to bé read in harmony
_ with general pnnuples of tort immunities -

- and defenses rather than in derogatxon of

them.” Imbler v. Pachtman 424U.S. 409
418,96 S. Ct. 984, 989, 47 L. Ed 2d 128
136 (1976). Thus, § 1983 cases and’ thetr

first cousins, tort actions based dlrectly on ..

certain alleged viblations of the United
States Constitution by officials of the federal
government, see Bwens v Six Unknown

cotics, 403 U.S. 388, 91 S. Ct. 1999 29 L.

Ed. 2d 619 (1971), may be persuaswe au-

thority as to the Maryland common law of
public official immunity in a state law, non

_constitutional tort action against a »tate o

official, as presented here.

Withrespect to federal law clalms agamst
state or federal ofﬁc1als, pubhc official im-
munity has undergone some change when -

- viewed from an historical perspectwe.. 5
Judges, when performing judicial functions,
and legislators, when performing legislative b

- functions, enjoyed and continue to enjoy an
absolute immunity. Previously, high offi-

“cials in"the executive department enjoyed

“~an absolute immunity. Currently, however, -
there is a “federal retreat from-absolute
1mmumty in its most stringent form[.]J* -
Prosser §132, at 1062. Whether an ofﬁc:al

" of the executive department enjoys a’

§ 1983 immunity, and whether that lmmu-]

nity is absolute or qualified, is determmed in

relation to the function which gives rise to .

the federal law claim.

“Absolute immunity of state_ judges in

,»§ 1983 actions was recognized in Pierson v. .
“Ray, 386 U.S. 547, 87 S. Ct. 1213, 18 L.

-.Ed.-2d 288 (1967). And see Bradley 'v.
- Fishe¥, 13 Wall. 335, 20 L. Ed. 646 (1872).

- Immunity for executive department offi-
“cials was considered in Spalding v. Vilas, .
161US 483,16 S. Ct. 631, 40 L. Ed. 780
(1896) ‘That case recogmzed an absolute
1mmumty for the Post Master General in a
hhel actlon resulting from a notice sent by

“that official to certain local postmasters
~~descnbmg the operation of a federal stat- -
“ute. The Court said that the postmaster -

annot be held liable to a civil suit for

“damiages on account of official communica-

tions made by him pursuant to an act of

gress, and in respect of matters

within hisauthority, by  reasofi of any
érsonal motive that might be alleged to

have prompted his action; for, personal

“motives cannot be imputed to duly author-
ed official conduct " -

U.S. at 498..

Barrv Matteo, 360U S. 564 reafﬁrmed

. Spaldmg v. Vilas, supra. Barr was a def- -
" amation action against the acting Director of
. the Office of Rent Stabilization. The plural-
5 ity opinion in Barr quoted and applied the

- freéquently repeated reasoning by Judge
- Learned Hand from Gregoire v. Biddle, 177
“F. 2d 579, 581 (24 Cir. 1949), cert. denied

'839U.S. 949 7OS Ct. 83,94 L. Ed. 1363

(1950)

“ ‘It does mdeed go w1thout saying that
_oﬁ c1al who is in fact guilty of using his
powers to vent his spleen upon others, or
for any other personal motive not con-
fiected with the public good, should not
-escape. hablhty for the injuries he may so
‘cause; and, if it were possible in practice
to ‘cotifine such complaints to the guilty, it
Guld b monstrous to deny recovery.

“The justification for doing so is that it is
npossible to know whether the claim is
ell founded until the ¢ase has been tried,

,:and that to submit all officials, the innocent

£ well as the guilty, tothe burden of a trial

-¢ome; would dampen the ardor of all but
- ‘the most resolute, or the most irrespon-

_sible, in the unflinching discharge of their -

~"dutics. Again and again the public interest

urided on a mistake, in the face of which
“anofficial may later find himself hard put to
~itto satlsfy a jury of his good faith. There -

““must indeed be means of punishing public -~

‘Q'ofﬁcers who have been truant to_their
~dutles, but that is quite another matter
 from exposing such as have been honestly
~mistaken to suit by anyone who has suf-
fered from their errors. As is so often the

and to the inevitable danger of its out-

calls for action which may turn-out to be -

An absolute immunity under § 1983 for
state legislators “action in the sphere of
legitimate legislative activity” was recog-
nized in Tenney v. Brandhove, 341 U.S.

case, the answer must be found in a bal-
ance between the evils inevitable in either
alternative. In this instance it has been
thought in the end better to leave unre-

“officers than to subject those who try to do
their duty to the constant dread of re-
taliation. .

“ “The decisions have, indeed, always

imposed as a limitation upon the immunity |

_ that the official's act must have been
“within the scope of his powers; and it can

- dressed the wrongs done by dishonest

conduct.” -

Id. at 247-48. : _ e -
Two years later the Supreme Court e

jected the argument that a state prosecut-
ing attorney, “as a member of the executive
branch, cannot claim the immunity reserved

“for the judiciary, but only a qualified immu-

be argued that official powers, since they -

exist only for the public good, never cover
occasions where the public good is not
their aim, and hence that to exercise a

power dishonestly is necessarily to over- -

step its bounds. A moment’s reflection
shows, however, that that cannot be the
meaning of the limitation without defeat-
ing the whole doctrine. What is meant by
saying that the officer must be acting
within his power cannot be more than that
_~the occasion must be such as would have

: l]ustlﬁed the act, if he had been using his
. power for any of the purposes on whose .

[ IR

account it was vested in him.
Barr v. Matteo, 360 U.S. at 571 72 )

The Supreme Court case marking the
beginning of “the retreat,” Prosser § 132
_from absolute immunity in § 1983 cases is
Scheuerv Rhodes, 416 U.S. 232, 94 S. Ct,.
1683, 40 L. Ed. 2d 90 (1974), involving a
state governor. Based upon the deploy-
ment of the Ohio National Guard at Kent
State University in May 1970, and upon

- events which followed that deployment,

_§ 1983 suits were brought against the Gov-

ernor, the Adjutant General, his assistant,

various officers and enlisted members of
the Ohio National Guard and the president
of Kent State University. The complamts in
-essence alleged

that each of the named defendants, in
undertakmg [their] actions, acted either -
outside the scope of his respective office
_or, if within the scope, acted in an arbi-
: ‘trary manner, grossly abusing the lawful
-“powers of office.”
416 U.S. at 235. The District Court dis-
mlssed the complamts before answer,
“Thé Supfeme Court noted that official -
nnmumty apparently rests on two. ration-
-ales, (1) the injustice of subjecting to habﬂnty
an officer Who is legally required to exercise
discretion, particularly absent bad faith, and -
_(2) the danger of deterring willingness {0
- exercise judgment with decisiveness posed
-by the threat of liability. Id. at 240.-The
_Court reaffirmed its prior holdings con-
_cerning judicial and legislative absolute im-
:munity. The Court then analogized the -
Governor's exercise of discretion in dealing
with civil disorder to possible arrest situa-
tions confronted by police officers. The
“‘common law has never granted police -
_officers an absolute and unqualified ifimu--

- nity[.]-” 1d. at 245 (quoting Pierson v.

Ray, 386 U.S. at 555). Although good faith
~-and probable cause are the guidelines for

‘nity akin to that accorded other executivé i

“officials in this Court’s previous™ cases.”

Imbler v. Pachtman, 424 U.S. at'320- 21 -

The Court concluded ‘that prosecutors en-
“joyed an absolute immunity at common law
“based upon the same considerations that
underlie the common-law immunities of -

judges and grand jurors acting within the = _

scope of their duties,” id. at 422-23, and

that those same considerations of public -

policy countenanced absolute immunity in
§ 1983 actions for initiating a prosecution
and presenting the case. '

The meaning of Schewer v. Rhodes,

- ‘supra, was considerably clarified, or, at

least, the apparent sweep of the opinion

‘was considerably narrowed, in Butz v.

- Economou, 438 U.S. 478, 98 S. Ct. 2894,
- 57 L. Ed. 2d 895 (1978). There the plaintiff,

*.a commodity futures commission merchant,

had been found in administrative pro-

ceedings within the Department of Agricul- .

ture to have violated ceftain requirements

performed in the course of oﬁi o al

and faced a loss of registration. The admin- -

istrative determination was reversed on
judicial review. The plaintiff then broughta -

Bivens action against all of the officialsinthe ~ -

Department of Agriculture who _had had

anything to do with the administrative pro-

ceeding. The District Court dismissed,
holding that there was absolute immunity

under Barr v. Matteo, supra. The Court of

- Appeals reversed, concluding that Schewer

v. Rhodes, supra, and other opinions “es-

tablish[ed] that officials of the Executive

Branch exercising discretionary functions
did not need the protection of an absolute
immunity from suit. . . .” Bufz, 438 U.S.

Cat 484. In answenng the Government's

argument that absolute imimunity protected
federal officials, even if high state officials

did not enjoy the same immunity, the Court,
- speaking through Justice White, undertook
- to harmonize the precedents. The Court
“said that “the general rule, which long pre-
“vailed, [is] that a federal official may not
“'with impunity ignore the limitations which
the controlling - law has placed on his
- powers.” Id. at 489.% The Court recognized
that the plurahty opinion in Barr appeared
-to have extended absolute immunity, but
distinguished both Barr and Spalding on the
basis that neither involved the liability of
“officials who had exceeded constitutional

" limits. Jd. at 495.° Absolute immunity for

federal officials based on their status was
rejected. Immunity in a Bivens case would

evaluating police conduct relatmg to an |

arrest,

’ "[x]n the case of higher off icers of the -
executive branch, however, the inquiry is
far more complex since the range of deci-

tion of policy, of legislation, of budgets, or

- of day- to-day dec1sxons — is v1rtually

infinite.”
Id. at 246. “ ‘It is not the title of hlS office
but the duties with which the particular
officer sought to ‘be made to respond in
damages is entrusted’ " which provide the
guide for the scopeof immunity. Id. at 247
(quoting Barr v. Mattes, 360 U.S. at 573).
.In remanding for further proceedmgs the
Court concluded: -~ =~

_ “These considerations suggest that, n
“varying scope, a qualified immunity is
"available to officers of the executive

- branch of government, the variation being

.dependent upon the scope of discretion *
"afd responsibilities of the office and all the

circumstances as they rea”sonably* "ap- N

- liability is sought to bé based. It is the

existence of reasonable ground for the
belief formed at the time and in light of all
the circumstances, coupled with good-
faith belief, that affords a basis for qualified
immunity of executive officers for acts

not be greater than that accorded state
officials sued for identical violations under

-~ §1983. Id. at 500.

= The Butz Court then used Scheuer to
~supply the governing principles for resolv-
ing the immunity defenses. That Scheuer
-analysis produced the following holding:

sions and choices — whether the formula- _-“[ln a suit for damages" arising from ~

unconstitutional action, federal executive
officials exercising discretion are entitled

only to the qualified immunity specified in -

.Scheuer, subject to those exceptional situ-- -

" ations where it is demonstrated that abso- .-

lute immunity is essential for the conduct
of the public business.”

438 U.S. at 507 (footnote omxtted) Thus
“la]ithough a qualified immiunity from
damages hability should be the general rule
“for executive officials charged with con- -
_ stitutional violations . . .
officials whose special functions requirea full
exemption from lzabdzty " Id. at 508 (em-
phasls added). - '
= The Supreme Court concluded that the

thére ave some

~Court of Appeals had erred by placing
“undue emphasis on the fact that the offi-
cials sued here are — from an admin-
istrative perspective — employees of the
Executive Branch. Judges have absolute
immunity not because of their particular
location within the Government but be-
cause of the special nature of their
responsibilities.”
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Id. at 511. Consequently, Butz held that ail

of the Department of Agriculture officials

who had participated in the decision to in-

itiate the administrative’ prosecution, and

the attorney who had presented the case, - -
had absolute immunity because their func- -~
tions were analogous to that _of a pros- .

ecutor, so that Imbler v. Pachtman, supra,
controlied. The administrative law judges
and hearing officers enjoyed the same abso-
lute exemptton as do judges in a court of
law. - - -

This approach to xmmunlty Iaw is a',
* “funictional’ *"-one. Harlow v.- Fitzgerald, -

457 U.S. 800, 810, 102 S. Ct. 2727, 2734,
73 L. Ed. 2d 396, 406 (1982). “The scope of

immunity is_determined by function, not

office.” Ntxon v. Fitzgerald, 457 U.S. 731,

Under this approach members of an inter-
state planning agency have been held to

-~have absolute immunity from § 1983 liability -

for damages for harm allegedly caused by -
adopting a land use ordinance and general -

plan because these were actions taken by’

those officials in their legislative capacities.
See Lake Country Estates,” Inc. v. Tahoe
Regional Planning Agency, 440 U.S. 391,
99 S. Ct. 1171, 59 L.'Ed. 2d 401 (1979).
That case confirmed the view expressed by
the United States District Court for the

- District of Maryland in 1976 in United States

" v. Mandel, 415 F. Supp. at 1028, that abso-
- lute immunity for state legislators, as rec-
ognized in Tenney v. Brandhove, 341 U.S.

367, is not restricted to the scope of the

-~ speech or debate clauses expressed in the,_ =

federal and in state constitutions. Tahoe,
440 'U.S. at 404. “Rather, the rule of

, )ectxons to the legxslature, whxch is tol R

“€xamiine them, and again pass upon them
“in the light of the discussion which they
"have thus undergone. To my mind, it is
clear that this involves a participation on
the part of the Governor, with the two
houses of the legislature, in the enactment
of laws. It would not be correct language
to say, that he forms a branch of the
legislature, for the Constitution has lim-
ited that designation to the Senate and
Assembly, but it would be equally incor-
*«-rect to affirm, that the sanction which he is
requxred to give to or withhold from bills

. before they can become operative does

"ot render him a participator in the func-
tion of making laws."”

-1d. at 521-22.
785, 102 S. Ct. 2690, 2719, 73 L. Ed. 2d7
349 386 (1982) (White, J., dissenting).

“This Court reached an identical holding

_concerning the effect of adjournment under
_the Maryland Constitution, in which Stafev.

Bowen was cited with approval. See Lank- .

Jordv. County Comm'rs of Somerset County,”

73 Md. 105, 116, 20 A. 1017, 1020 (1890).
- The Supreme Court of the United States
has_espoused the same theory as to the

~véto power of the President of the United

States, see Edwards v. United States, 286.

-U.S. 482, 490, 52 S. Ct. 627,630, 76 L. Ed.

;'1239 1243 (1932) (“The fact that [the
* President’s function in approving or disap-

'provmg bills] is a legislative function does

* not mean that it can be performed only while

Congress is in session.”), and as to state

- governors, see Smiley v."Holm, 285 U. S.

*'355,370,52S. Ct. 397, 400, 76 L. Ed. 795, ~
802 (1932) (“[Tlhe uniform practice . . .~

[Tenney] recognizes the need for immu- -

nity to protect the pubhc good s Tahoe, g

440 U.S. at 404-05. S

- Similarly, if a state supreme court is act-< ’

©  inglegislatively, it enjoys an absolute legis-_
** lative immunity from § 1983 damages See

Supreme Conrt of Virginia v. Consumers

: ’7 Unum o the Umted States Inc.; 446 U S,

(1980)

Here the functnon mvolved is the exercxse ‘
of the power to veto or approve leglslatxon g
See Maryland Constitution;, art. II, §17.7
“[Als a matter of historical development :
. the veto is a_

as well as of theory ..
legislative power.”-E. Mason, The Veto
Power § 100 (A. Hart ed. 1967)

"People v. Bowen, 21 N.Y. 517 (1860),

theory underlying veto power. Bowen held
‘that the power to approve and sign a bill
presented to the Governor of New York
‘within a specified number of days pnor to
adjournment of the legislature does not

said:

cease with the adJoumment The court' :

,napatlon as part of the process of makmg
o laws.”). -

has been to provide for congressional dis-
tricts by the enactment of statutes with the

state constitution provided for such par-
Among state decmons whnch concur in’

the theory are Parkinson v. Johnson, 160
Cal.-756, -117 p. 1057 (1911); Lukens v.

~Nye, 156 Cal. 498, 105 P. 593 (1909); ‘Colo-

“yado Gen Assembly v. Lamm, 704 P.2d
',:1371 (Colo 1985) (en banc); Stongv. People ~-
- ex rel. Curran, 74 Colo. 283, 220 P. 999

(1923), State ex rel. Brassey v. Hanson, 81
~Idaho 403, 342 P.2d 706 (1959); Williams v.

Kemer 30 I 2d 11, 195 N.E.2d 680
(1963), "Arnett v. Meredith, 275 Ky. 223,
121S.W.2d 36 (1938); Cammack v. Harris,

234 Ky. 846, 29 S.W.2d 567 (1930); United - pea\s for the Fifth Circuit handed downthe _would depress the value of the stock of

Ins Co. v. Attorney General, 300 Mich.

200 ‘1 N.W.2d 510. (1942); State v. At-
~ terbury, 300 S.W.2d 806 (Mo. 1957) (en.
presented a clear exposition of the political -

banc); ‘City of Long Beach v. Public Serv.

’Cbm'fn'n, 249 N.Y. 480, 164 N.E. 553
(1928); Peebly v. Childers, 95 Okla. 40, 217 -

=P 1049 (1923); Ex parte Benight, 11 P.2d

- 208 (Okla.- Crim. App.’ -1932);

“Whatever the authonty, touchmg the -

enactment of laws, with which the Gover-

nor is clothed, shall be called, it is of the
same general nature with that which is .-

exercised by the members of the two - -
houses. He is to consider as to the con- -
stitutionality, justice and public expedi-.

ency of such legislative measures as shall
have been agreed upon by the two

Com-
monwealth v. Barnett, 199 Pa. 161, 48 A.
976 (1901); Doran v. Robertson, 203 S.C.

" 434, 27 S.E.2d 714 (1943); Teem v. State,

183 S.W. 1144 (Tex. Crim. App. 1916);

Lynch v. State, 19 Wash. 2d 802, 145 P.2d

265 (1944), _Gottstem v, Ltster 88 Wash.
462 153 P. 595 (1915). , -
- E. Mason, The Veto Power, supm § 100

B explams that “the President acts as a part of

.the ]aw-makmg power when he approves or
dnsapproves an act,” in like manner as “the

g Senate in 1mpeachments, is a judicial and

houses, by the ordinary majorities, and be :

presented to him; and he is to accord or

not a 1egxslatxve body.” Other scholars

'_ agree See C. Black, Jr., Some Thoughts on

withhold his approbation, accordmg to the -

result of his deliberation. This is plamly
the function of a legislator. The soverexgn
of England, who is charged with thé same

" the Veto, 40 Law & Contemp. Probs. 87, 88
(1976); H. Black, Handbook of American
Constttuttonal Law, at 97 (2d ed. 1897);

* Clineburg, The Presidential Veto Power, 18

duty in respect to acts of Parliament, is -

considered to be a constituent part of the
supreme legislative power. (1 Bl. Com.,
:261.) It is true that his determination to
disapprove a bill deprives it of any effect;
while one disallowed by the Governor may
yet be established by an extraordinary
concurrence of votes in the houses. Thus,
though the action of the executive is less
potential here than in England, the quality
of the act, namely, deliberating and de-
termining upon the propriety of laws pro-
posed to be enacted, is precisely the
same. Besides making his determination,
. the Governor is required, in case it is

.- unfavorable to the law, to submit his ob-

"§.C.L. Rev. 732, 738 (1966); T. Cooley,
The General Principles or Constitutional
Law in the United States of America, at 51
(3d ed. 1898); T. Cooley, A Treatise on the
Constitutional Limitations Which Rest
Upon the Legislative Power of the States of
the American Union, at 187 (6th ed. 1890);
L. Tribe, American Constitutional Law
§ 2-2, at 19 (2d ed. 1988); W. Wilson, Con-
gressional Government: A Study in Ameri-
can Politics, at 52 (1885) (“For in the ex-
ercise of his power of veto, which is of

course, beyond all comparison, his most

formidable prerogative, the President acts
_not as the executive but as a third branch of

_the legislature.”).

The O Haras' tort claim is unusual n that

: the tortious conduct attributed to the appél- -
-Jant is the vetoing of specific legislation for

the purpose of defrauding the O'Haras and
other Marlboro $tockholders. Governor
Mandel's immunity argument lies at the
point of intersection or overlap between
executive and legislative powers. We con-
fine our holding to that point of intersection.
= Writing in 1932, without benefit of any

- case law but reasoning from first principles,

the author of Cooley on Torts concluded that

--a Governor would be absolutely immune if

sued for a tort bascd on the exercise of a
veto.
“No’ one has any legal r1ght to be par-
~doned, or_to have any particular law
signed by the governor, or to have any

" definite step taken by the governor in the

enforcement of the laws. The executive,
in these particulars, exercises his dis-
“cretion, and he is not responsible to the
coutts for the manner in which his duties
are performed. Moreover, he could not be
made responsible to private parties with-~
_out subordinating the executive depart-
_ment to the judicial dcpartment, and this
would be inconsistent with the theory of
republican mstitutions.”

2 Cooley, Law of Torts § 298 (4th ed. 1932)."

" In Saffioti v. Wilson, 392 F. Supp. 1335
(S.D.N.Y. 1975), the plaintiff alleged that
one of the defendants, the Governor of New
York, had denied the plaintiff due process of

“law by vetoing a private bill enacted by the "
~New York Assembly which would have

permltted the plaintiff to assert a time

barred claim in the New York Court of
participation of the Governor wherever the

Claims. The Southern District ruled against

the plaintiff on the merits but suggested that
the suit could have been dismissed on
~ grounds of legislative immunity.® -

. In the federal criminal prosecution
against him, Governor Mandel raised a de- .,

- fense of legislative immunity which the _

court rejected. The rationale of that rejec-

prosecution. See United States v. Mandel
415 F. Supp. at 1031 n.8 (“The Court, of
course, expresses no opinion as to the ap-

. phcabllxty of the doctrine of legislative im-

munity in any other context other than that

: presented by the present case.”).

“In 1981 the United States Court of Ap-

only decision disclosed by our research and
that of counsel which squarely adjudicates
whether an executive enjoys absolute legis-
lative immunity from damages for analleged
tort which is based upon the exercise of
veto power. Hernandez v. City of Lafayette,

643 F.2d 1188, rehg denied, 649 F.2d 336
(5th Cir. Unit A 1981), cert. denied, 455
U.S.907,102S. Ct. 1251, 71 L. Ed. 2d 44
(1982) holds that absolute legislative immu-
nity applies in a § 1983 action. There the
plaintiff owned land through which the mu-
nicipality planned to build a highway. The
city council unanimously had rezoned that

“land, but the mayor vetoed the measure, -
The council did not override the veto. The -
-plaintiff alleged that the municipal officials
-had delayed making a decision on the re-

zoning in order to maintain the depressed -
market value of the land and thereby to
minimize the cost of acquiring the right of
way for the highway. The Fifth Circuit first
held that legislative immunity could apply to
local legislators in § 1983 actions. It then

_affirmed judgment in favor of the mayor.

“Although the mayor of the City of
Lafayette is the elected chief executive
officer of the city, he is entitled to absolute
immunity from suit for acts taken in a
legislative capacity. See Supreme Court of
Virginia v. Consumers Union of the United
States, 446 U.S., 719, 731-34, 100 S. Ct.
1967, 1974-75, 64 L. Ed. 2d 641 (1980).
We conclude that when the mayor of a
municipality vetoes an ordinance passed
by the city’s legislative body, he performs
a legislative function and is entitled to’
absolute immunity from a civil suit com-

. plaining about actions taken in his legis- -
lative capacity. . :

“The mayor’s veto, like the veto of the -
President or a state governor, is und_e-

“todefraud . .

mabw a part of the leglslame process. It
dlffers iny in that it takes place on the
- local level. When ‘the mayor exercises his

_miaking decision of an individual e lected

“official. It is as much an exerc1se of legis-. *
- dative decision-making as is the vote of a
member of Congress a stateleglslator or

acity councﬂman

643 F.2d at 1193-94 (footnote omxtted)

- The holding of Hernandez that there is
absolute legislative immunity under § 1983
for local legislative action (resting as it does
on treating the executive Veto as legislative
action) has been followed by other federal
courts. See Shoultes v. Laidlaw, 886 F.2d
114, 117 (6th Cir. 1989); Healy v. Town of
Pembroke Park, 831 F.2d 989, 993 (11th
Cir. 1987); Cinevision Corp. v. City of Bur-
bank, 745 F.2d 560, 577 n.22 (9th Cir.
1984), cert. denied, 471 U.S. 1054, 105 S.

- Ct. 2115, 85 L. Ed. 2d 480 (1985); Cutting

v. Muzzey, 724 F.2d 259, 262 (Ist Cir.
'1984); Aitchison v. Raffiani, 708 F.2d 96,
99 (3d Cir. 1983); Reed v. Village of Sho-
rewood, 704 F.2d 943, 952 (7th Cir. 1983);

“Goldberg v. Village of Spring Valley, 538 F.

} veto power, it constitutes the policy- -

-Supp. 646, 648 (S.D.N.Y. 1982); Searing-
town Corp. v. Incorporated Village of North .

~ Hills, 575 F. Supp. 1295, 1296 (E.D.N.Y.
" 1981); ¢f. Schultzv. Sundberg, 577 F. Supp.

~1491 (D. Alaska 1984) (governor has qual-

ified immunity in § 1983 suit alleging con-

stitutional deprivation by calling special ses-

sion of legislature for which the plaintiff
- legislator ‘'was bodily attached to achieve
- quorum on order of presiding officer), aff’d,
759 F. 2d 714 (9th Cir. 1985).
_ -E

The O’Haras submlt that the conclusmn
of absolute immunity which follows from the
analysis set forth in sections IA — I D
should not be adopted for a number of
reasons. ,

Tl 1 o

* The O'Haras say that “filt is not the
" Governor’s veto of House Bill 1128, stand-

—tion was limited to immunity from crxmmal - ing alone that comprises the gravamen, of

 the claim against him'in this'cagé. Rather, it™
is his participation in the overall conspiracy
) . .” Brief of Appellees at 26.
Under the “allegations of this complaint,
there is no difference. It alleges that Gov-
ernor Mandel vetoed House Bill 1128 “with
“the intent and the knowledge that his veto

Marlboro Race Track and would deceive
~and defraud plaintiffs . . . about the value
of their stock and the price they could ex-
pect to obtain for the stock for sale on the
open market.” The partxcxpatlon attributed
to Governor Mandel in the alleged con-
spiracy is essential to any injury complained
-of by the plaintiffs, as well as to any com-

putation of damages. Had Governor Mandel

approved House Bill 1128 any negotiations
by the Q’'Haras for the sale of their stock
would have been for stock in a corporation

entitled to, or to the use of, the additional

racing days. .
Indeed, in O'Hara v. Kovens, 305 Md.

'280, 503 A.2d 1313, we interpreted this

same complaint to make the state of mind of
Governor Mandel prior to the veto critical

to the claim. Jd. at 302, 503 A.2d at 1324. It
“Was only because there were conflicting

factual inferences whether a conspiracy
antedated the veto and whether the reasons
publicly given for the veto represented
Governor Mandel's true reasons for the
veto that the complaint escaped dismissal as
amatter of law on limitations grounds. Id. at
302-03, 503 A.2d at 1324. We shall not
permit the plaintiffs now to minimize the
role of the veto in their theory of the case

after they have made critical use of the veto

to avoid the defense of limitations raised by
all members of the Kovens Group,., .
Treating a veto as legxslatxve action by

the Governor, the O’'Haras submit, would

violate the doctrine of separation of powers,

partncularly as embodied in Maryland Dec- n

laration of Rights, ‘art. 8.°

The argument overstates the separatlon
-of powers concept. In No. 66 of the Feder- .
“alist Papers Alexander Hamllton refuted a
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_croachments_ of the !atter upon the -

27 funity under Supreme Court of Virginia.

739 F.2d at 142-43.

efeller. In Consumers Union a ergmla stat-
_ute provided that the Supreme Court of
Virginia “may, from time to time, prescrlbe, :
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similar objection to the trial of impeach-
" ments in the Senate. .. =

- "“The first of these objections is that the
provision in question confounds legislative
and judiciary authorities in the same body
in violation of that important and well-
established maxim which requires a sep-
aration between the different depart-

* +ments of power. The true meaning of this

maxim has been discussed and ascer-
tained in another place, and has been

shown to be entrrely compatﬂ>le with a_ i

partial mtermlxture of those departments
for spec1a1 purposes, preserving them, in

- the main, distinct and unconnected. This_
_partial. mterm]xture is even,-in some
" cases, not only proper but hecessary to

" the mutual defense of the several mem- -~~~

bers of the govemment agamst each

lative body is’ admltted by the ablest
adepts in poht:cal science, to be an indis-
barrier against the en-

former.” U
A. Hamﬁton, J Madlson, &J ]ay, The
Federalist Papers, “at 401-02 (T he New
American L:brary ed. 1961) :

3 .

Relymg on England v Rockefeller, 739

F.2d 140, overruled on other grounds Yousig

v. Lynch, 846 F. 2d 960,962 (4th Cir. 1984), °
the O’Haras argue that even a governor .

cannot assert absolute legislative 1mmumty,

at least for § 1983 purposes, unless that

"Court claims inherent power to regulate
the Bar, and . . . the Virginia Court is
exercising the State’s entire legislative
power with respect to regulating the Bar,
and its members are the State's legis-
lators for the purpose of issuing the Bar
Code.”

Id. Thus, the Court’s reference to a state’s
entire legislative power was simply to point
out that the case was clearly one for abso-
lute legislative immunity. The reference is
““not a requirement that all legislative power
be delegatedasa condition precedent to the -

delegatee s enjoying leglslatwe 1mmumty SRR

‘Consumer Union expressly recognizes that

absolute legislative immunity may anse'

with lesser delegations.
“An example of a lesser delegation is Jay-
vee Brand Inc. v. United States, 721 F.2d

--385 (D.C. Cir. 1983) The plaintiffs, manu-
the executwe upon the acts of the legls- -

factirers of children’s sleepwear, sued the
then current and former members of the

" Consumer Product Safety Commission in a
_Bivens action alleging a denial of due pro-
“¢ess in adopting regulations in 1974 which

“approved treating fabric with a certain
“flame-retardant compound and then in 1977
prohlbmng use of that same compound. The
“ District of Columbia Court of Appeals held
" that the defendants enjoyed absolute legis-
" lative - immunity
leglslatlve regulatory authority. The court -
‘relied on Consumers Union. together with
Tahoe Regzonal PIannmgAgemy, 440U0.8.
'~ 301.

<Further, thé Rockefeller court’s analysxs

official exercises all of the state’s legxslatwe - finds that the West Virginia budget process

power on the subject matter at issue. In the
action against Governor Rockefeller - of

West Virginia former employees of the

state highway agency contended that they
had been discharged for political reasons. -
They alleged that the governor had delib-
erately inflated revénue estimates for fiscal -
year 1981 to )ustlfy excessive expendxtures
and then utilized the ensuing “deficit as an

o ‘excuse  to terminate tl the plamtxffs Re]ectmg '

_the Fourth ercmt sald
. “Legxslatwe 1mmumty attaches to the
acts of state executxve branch officers *

only when they are exerc15mg the state’ s .
- “=‘entire legrslatwe power with respect to’
-~ the matter at issue. Supreme Court of -
t;,Vzrgmta v. Consumers Union, M6 US.”

719, 734. .7 -Although the Governor of
West Vlrgtma is 1nt1mately involved in'the -
~ state’s budget process, his partxcrpatxon
clearly does not qualify for legisfative im-

The West Vrrgxma Constitution requires

the Governor to submit a ‘detailed budget -
_ billfothe leg:slature .+~ The legislature -
s hay amend thébill. - but the Governor

has an 1tem veto over the bxll as ﬁnaBy

- ,.1tem-by item basis only by a two-thxrds
- voteineachhouse.. .
sibilities regarding the” budget thOUgh B
Eo consxderable, clearly fall short of an ex-

_-ercise of the state’s entire’ 1eglslatxve

. Thus his respon-

power to appropnate monzes.

We do not read Consumers” Umon as
narrowly as-did the Fourth Circuit in Rock-

adopt, promulgate and amend rules and ..

“'regulations” <. . [p]rescnbmg a code of .

ethics goveérning the professional conduct of

sumers Union. argued that the Supreme
Court of Virginia was “merely exercising a
delegated power to make rules in the same
manner that many executive and agency

officials wield authority to make rules in a

wide variety of circumstances.” 446 U.S.at
734. The Supreme Court conceded that
“fafll of such officials” are not absolutely

immune but said that “it would not follow
that . . .inno circumstances do those who
exercise delegated legislative power enjoy
legislative immunity.” Id. (emphasis in orig-
inal). It is in that context that the Court-then

~ went on to say that
— “[i]n any event, in this case the Virginia

divided power between the Governor and
the Legislature. If exercise of a state's

“eiitire legislative authority on a given sub-
ject is required for legislative immunity,
then }eglslators themselves would never
“have immunity in any state in which legis-
- Iative power is shared under a constitutional

requlrement that the Governor either sign -

of veto leglslatlve enactments.
" In_any event, we decline to adopt the

Rockefeller “Court’s “lirited view of legis-

~ lative immunity as part of ‘Maryland law.

“This is particularly because of the adverse -

“tamifications that that rule would have on
" gubernatorial decision-making in preparing
 the executive budget under Maryland Con-

stxtutlon “art. 1, §52. Cf. Kelly v. Mm:v-’

landers for Sports Sanity, 310 Md. 437, 453,
£ 530 A.2d 245, 253 (1987) (prior to Budget

_-Amendment “the power to expend pubhc
fonies was vested solely -in the
egislature”). ' -
B 4

"The Budget Amendment,uradopted n

:"1916, and the véto provision, adopted in

867, are more particular and more recent

fecatory provisions of Maryland Declara-
“tion of Rights, art. 6, adopted in 1776.

: «Hence we decline the O'Haras’ mv1tatxon to

use art 6 as our ‘polestar.
5

The O’Haras contend that no absolute -
* immunity of any kind can apply to action
taken by a public official for the purpose of _
efrauding persons.  This argument is, in
ubstance, a denial of absolute immunity.

Whether a function qualifies for absolute
mmunity is fhade objectively and not sub-
‘jectively. Spalding v. Vilas,” 161 U.S. 483,

--498, Iooked to whether the matters in-

volved were committed by law to the public

- official's control ‘or supervision. Nixon v.
attorneys-at-law. - T .” - Virginia “Code “Fitzgerald, 457U.8.731, 756, involving the
(1950, 1978 Repl. Vol.), § 54-48(b). Con- ;

unique absolute immunity of the President
-of the United States, and Bar¥ v. Matteo,

360 U.S. 564, 575, looked to whether the .

acts were within the outer perimeter of the
official’s responsibility. We need not define
any perimeter in the case before us because
~the legislative - veto/approval power of a
" Governor is at the very core of guberna
torial duties. .- " SRS

In Nixon the argument was made, samllar
to that presented here, that the President -
enjoyed no immunity from damages for the
discharge of the plaintiff because the dis-
charge lacked “such cause as will promote
the efficiency of the service,” a requirement
imposed by 5 U.S.C. § 7512(a). The Court

(in” exercising  quasi- ...

~guides for formulating' Maryland common -
“.law than are the general and essentially

(plurahty oplmon) re]ected the contentxon
saying: -
“This construction would subject the
President to trial on virtually every alle-
gation that an action was unlawful, or was

taken for a forbidden purpose. Adoption of

this construction thus would deprive abso-
lute immunity of its intended effect.”

457 U.S. at 756. And see Tenney v. Brand-

hove, 341 U.S. at 377; Gregoire v. Biddle,
177 F.2d at 581; Prosser, at 1059; Re-
‘statement (Second) of Torts, comments to
§ 895D at 412-13.
'vF‘___
" The discretion exercised by a Governor
in deciding whether to Veto or “approve
“legislation does not differ from that to be
-exercised by legislators in deciding whether
to vote for or against a bill. There is no
policy reason why legxslators should enjoy

absolute immunity for their legislative acts -

but that a Governor should have only a
qualified immunity for his or her legislative
function of vetoing or approving legislation.

For all of the foregoing reasons we hold,
as a matter of Maryland common law, that a
Governor of Maryland enjoys an absolute
immunity from liability for damages for non-
constitutional torts based on the approval or
veto of legislative enactments.™

o

it the right to avoid trial as a party defend-

ant, review after final judgment will not =

protect the right. It follows that the denial of
Governor Mandel's motion for summary
judgment is an appealable order under the
collateral order doctrine. See Public Serv.
Comm'n v. Patuxent Valley Conservation

League, 30 Md. 200, 477 A.2d 759 (1984).
From a procedural standpoint the abso-

lute immunity asserted in this case is a -

defense of failure to state a claim uwpon

‘which relief can be granted. That defense
may be made by motion for summary judg-

ment and, under Maryland Rule 2-324, is -

-~ such recons:deratxon three-ﬁfths of the members

" merits. Thus even though Governor Man-
. del did not argue in the trial court that the

‘veto is a legislative function, it would be" - -
inefficient to remand in order to present to -
-the trial court a pure point of law which the --

parties ‘have briefed and argued in this
Court. Further, because the defense is un-

--mership v. United States Fidelily & Guaranty
Co.,-318 Md. 98, 567 A.2d 85 (1989).
ORDER OF THE CIRCUIT COURT

FOR BALTIMORE CITY DENYING THE

MOTION FOR SUMMARY JUDGMENT
OF THE DEFENDANT, MARVIN MAN-

DEL, REVERSED. CASE REMANDED
TO THAT COURT FOR THE ENTRY OF
JUDGMENT IN FAVOR OF THE DE-

FENDANT, MARVIN MANDEL, ONLY.

COSTS - TO  'BE PAID BY THE
APPELLEES. .

_THE STAY ISSUED ON]UNE 1, 1990
.. BY THE COURT OF SPECIAL APPEALS
.IS LIFTED, EFFECTIVE WITH THE
FILING OF THIS OPINION

(i) On remand the trxal court severed the Limi-
“tations issue fot aseparate trial. At that trial a jury

- concluded that the O'Haras’ decext claim was not

harred by limitations.
-(2) The history of the prosecutton on federa!
¢riminal charges is found in United States v. Man-

~del, 415 F. Supp. 997 (D. Md. 1976) (summarizing

indictment) and United States v. Mandel, 591 F.2d
1347 (4th Cir. 1979) (reversing convictions), va-
cated upon rehearing and convictions affirmed en
banc by evenly divided court, 602 F.2d 653 (4th Cir.

1979), further rehearing en banc denied, 609 F.24 "
1076 (4th Cir. 1979), cert. demed 445 U.S. 961 =

(1980)). .
These federal convictions were uttlmately in-

validated on writ of error coram nobis. See United =~
= legislature, a governor acts qua legislator, inalaw

. States v. Mandel, 672 F. Supp. 864 (D. Md. 1987),
. affd, 862 F. 2d 1067 (4th Cir, 1988), cert. denied,

: ,~-‘,US L27771098. Ct. 3190, 105 L. Ed. 2d

"699 (1989). Based upori_the fedefal convictions;
Govertior Mande! had been disbarred by this Court.
See Attorney Grievance Comm'n v. Mandel, 294
Md. 560, 451 A.2d 910 (1982). After his conviction
was vacated, he was reinstated as a member of the
bar of this Court.

(3) Maurice v. Worden, 54 Md. 2’33 (1880), was

a libel claim against the Superintendent of the

United States Naval Academy.

" Because absolute immunity carries with

1871, 17 Stat. 13) reads:

-~“Evety person who, under color of any statute
ordinance, regulation, custom, or usage, of any
State or terntory or the District of Columbia,
subjects, or causes to be subjected, any citizen of
the United States or other person within the

- jurisdiction thereof to the deprivation of any

. _rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.”
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(5) In a dissent Justice Rehnquist, speaking for )

three other justices as well, believed that the Butz

“decision seriously misconstries our prior deci-- -

sions,” and that “[mJost noticeable is the Court’s
unnaturally constrained reading of the landmark
case of Spalding v. Vilas, 161 U. S 483 (1896) "Id.
at 518.

(6) The majority in Bufz did not have to clanfy
the ground over which this distinction leapt,
namely, the extent of the immunity of a federal -
excecutive official to a state ]aw ordinary tort claim.
“The Court said:

-“"Accepting [Barr's] extension of immunity with
" respect to state tort claims, however, we are

ﬁ;conﬁdent that Barr did not purport to protect an
official who has not only committed a wrong under
local law, but also violated those fundamental
" principles of fairness embodied in the Con-
stitution. Whatever leve! of protection from state
interference is appropriate for federal officials
executing their duties under federal law, it cannot
be doubted that these officials, even when acting
pursuant to congressional authorization, are sub-
ject to the restraints 1mposed by the Federat
Constitution.” .
438 U.S. at 495 (footnote omxtted)

(7) Maryland Constltutlon art II §17 reads as
follows:

“(a) To guard against hasty or partial leglslatxon -

and encroachment of the Legislative Department ..
upon the co-ordinate Executive and Judicial De-

(4) 4zusc §1983(§10ftheCwileghtsof o

partments, every bill passed by the House of & -
Delegates and the Senate, before it becomes a _-

law, shall be presented to the Governor of the
State. If the Governor approves he shall sign it,
but if not he shall return it with his objections to
the House in which it originated, which House
shall enter the objections at large on its Journal and
- proceed to reconsider the Bill. Each House may
adopt by rule a veto calendar procedure that
permits Bills that are to be reconsidered to be
read and voted upon as a single group. The mem-
bers of each House shall be afforded reasonable
notice of the Bills to be placed on each veto
calendar. Upon the objection of a member, any Bill
shall be removed from the veto calendar. If, after

“elected to that House pass the B:II it shall be sent”
with the objections to the other House, by which it
shall likewise be reconsidered, and if it passes by
three-fifths of the members elected to that House
it shall become a law. The votes of both Houses
“shall be determined by yeas and nays, and the
_ names of the persons voting for and against the
- Bill shall be entered on the Joumal of each House

" ‘respectively. ' _

affected by the particular facts which might -
be developed, a case of this type is not one.
within the discretion which a trial court
ordinarily has to deny summary judgment.’
Compare Three Garden Village Ltd. Part-

-#(b) If any Bill presented to the Governor while

" the General Assembly is in session is not returned

by him with his objections within six days (Sun-

days ‘excepted), the Bill shall be a law in like

- ‘manner as if he signed it, unless the General

Assembly, by adjournment, prevents its return, in
which case it shall not be a law.

“(c) Any Bill presented to the Governor within
. -six days (Sundays excepted), prior to adjourn-

ment of any session of the General Assembly, or .. -+’

after such adjournment, shall become law without

the Governor's signature unless it is vetoed by the -~

Governor within 30 days after its presentment. . -

*(d) Any Bill vetoed by the Governor shall be

returned to the House in which it originated im- - - -

mediately after the House has organized at the
next regular or special session of the General
Assembly. The Bill may then be reconsidered

- according to the procedure specified in this sec-~ ..

“tion. Any Bill enacted over the veto of the Gover-

" enacted. No such vetoed Bill shall be returned to

nor, or any Bill which shall become law as the ... -
result of the failure of the Governor to act within . ™
the time specified, shall take effect 30 days aftér -
the Governor's veto is over-ridden, or on the date
specified in the Bill, whichever islater. If the Billis - -
- _an emergency measure, it shall take effect when

the Legislature when a new General Assembly of - 5

Maryland has been elected and sworn since the
passage of the vetoed Bill.
“(e) The Governor shall have power to dxsap-

prove of any‘item or items of any Bills making

appropriations of money embracing distinct items, - . -

and the part or parts of the Bill approved shall be

the law, and the item or iteffis of appropriations . -

. ’dxsapproved shall be void unless repassed actord- -

- -ing to the rules or limitations prescribed for the

passage of other Bills over the Executwe veto
(8) The court said: -~ .=

~. “Lastly, in view of the settled pnnmple that filn_~

- exercising the veto power . ; the executive is

.- éxercising a legislative power * Fitzsimmons v.

-Leon, 141 F.2d {886, 888 (Ist Cir: 1944)}; that is,
“in acting with respect to matters presented by the:

making capacity, rather than gua executive, in a
law executing role, his conduct might be found to
be within the scope. of leglsxatwe immunity as
well.”
392 F. Supp. at 1344 n. 10
(9) Article 8, Maryland Declaration of nghts
provides:

“That the Legislative, Executive and Judicial
powers of Government ought to be forever sepa-
rate and distinct from each other; and no person
exercising the functions of one of said Depart-
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-ments shall assume or d)scharge duties ot any
“other.” ’

(10) Maryland Declaranon of Rxghts, art 6"' g

reads:

. or Executive powers of Government are the
Trustees of the Public, and, as such, accountable
for their conduct: Wherefore, whenever the ends

* of Government are perverted, and public liberty

- manifestly endangered, and all other means of

“That all persons mvested w;th tbe Legxslatxve

.. redress are ineffectual, the People’ iﬂa&l, and of

~nght ought, to reform the old, or establish anew ~ 2
Goveifiment; the doctrine of “non-resistance ..

‘against arbitrary power and oppression is absurd,

-glavish and destructive of the good and happmessv b

" of mankind.” 7~

~(11) Qur holding; therefore does not address
cnmmal prosecutions, claims for equitable relief, for -
_declaratory judgment, for restitution ot for damages
“based on an alleged const;tutnonal vxolatnon




