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of equity, which only lends its aid to reasonable diligence, and
has a right in the exercise of its equitable jurisdiction not to
sanction antiquated claims. Entertaining the views expressed
in this opinion. we affirm the decree of the Circuit Court with
costs. Decree affirmed with costs.

GRAYSON EICHELBERGER v JOHN SIFFORD and
Henry Lorentz.
Decided June 28th, 1867.

HANDWRITING; PROOF OF. AGENTS AND ATTORNEYS; POWER OF;
EXECUTION AND ACKNOWLEDGMENT OF; CERTIFICATE OF JUSTICE
OF THE PEACE. ENLISTMENT IN THE ARMY; BOUNTIES AND
DESERTION; COMMISSIONERS DUTY. Mandamus, DEFENSE BASED
ON MATTER OF LAW AND FACT; ISSUE OF DEMURRER.

AMandamus is a proceeding at law, in which matters of fact are de-
cided by the jury, unless submirted by agreement to the court. p. 329

Where in an answer to a petition both matter of law and of fact are
presented in defense, it is incumbent upon the petitioner to take issue

thereon. or to demur thereto. (@) pp- 328, 329
A power of attorney given for a valuable consideration, is not revoc-
able by the party himself. (b) p. 329

The words “agents or attorneys,” are not necessarily to be inter-
preted “attorneys in fact:” they may be construed to include assignees.
pp- 329, 330
The desertion of a person who had enlisted and been enrolled in the
army of the United States under the call of the President, and who
3921 ior a *valuable consideration assigned the State bounty to
which he was enritled, is no bar to the payment of the same to his as-
signee. (¢} p. 330
The duty of the commissioner appointed under the Acts of Assem-
bly authorizing the payment of bounties to enlisted men and others, 1s
strictly ministerial, and upon his failure to pay the hounties so author-
ized a mandamus may issue to compe!l him to do so. p. 330

(a) Cited in Barney v State, 42 Md- 490: Code, Art. 6o, sec. 1.

(by Cf. Code of Pub. Gen. Laws. Art. 10, sec. 25

(¢) As to the assignability of these bounty claims, see Lister ©.
Allen, 31 Md. 549
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The certificate of a Justice of the Peace, of the execution and ac-
knowledgment of a power of attorney, is not evidence per sc of the
facts certified. p. 331

Where a person executed a power of attorney by making his mark,
which was tested by two witnesses, and acknowledged the same before
a Justice of the Pcace, the testimony of the Justice or of one of the sub-
scribing witnesses is requisite to prove the identity of the principal, and
the execution of the instrument. (d) p. 331

Appeal from the Circuit Court for Frederick County.
The facts of this case are sufficiently stated in the opinion of
the court.

The cause was argued before Dowie, C. J., Bartol, Weisel
and Crain, J]J-

A. Randall, (Attorney General,) for the appellant, argued:

That the court below erred in issuing the mandamus.

1st. Because there was not sujcient evidence properly before
the court to show that the power of attorney, under which the
appellees claimed this bounty, as the assignees of James Rian,
was legally executed by him. Acts of 1865, ch. 33, 49, 106.

2nd. Because the said James Rian was not entitled to this
bounty, having “deserted from the service and army of the
United States immediately on and after his said enlistment, and
having never rendered any service therein.”

3rd. Because the appellant is an officer appointed to exercise
judgment and discretion in deciding to whom and under what
evidence the pavment of these bounties *is to be made, 322
and not a mere ministerial officer, and. therefore, hie cannot
be compelled by mandamus to act. as in this case he is required
to do. Thomas ©. Owens, 4 Md. 180. Harwood <. Marshall, ¢
Md. 83. State . Graves, 19 Md. 351 Green =. Purnell, 12 Md.
320. State v Sterling, 20 Ad. 502.

Oliver Miller and William H. Tuck for the appellees.
The first and main objection made by the Commissioner to

(d) Proof of the handwriting of the witness to an instrument of
writing, who is dead. is sufficient evidence of its execution without
proving the handwriting of the parties to the instrument: see Parker 2.
Fassett, 1 H. & J. 204 As 10 prooi of handwriting by experts, cf.
Edelin ». Sanders. 8 Md. 118,
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the payment of this bounty is, that Rian “deserted from the ser-
vice and army of the United States immediately on and after
his said enlistment, and never rendered any service therein.”
It is submitted that this is not a valid reason for refusing pay-
ment. The bounty laws of the State, under which the Commis-
sioner was acting, (Acts of 1865, ch. 33, 106,) do not, either in
letter or spirit, say that descrtion is a good plea in bar to the
payment of the bounty. These Jaws say, that whenever, under
the proclamation of the President of December, 1864, or any
similar one thercafter to he made, the quota of Maryland shall
have been ascertained and promulgated, “a bounty of $300 shall
be paid to every voluntcer or drafted man who may enter or
shall have entered the military or naval service of the United
States, and to cvery drafted man who may furnish or shall have
furnished a substitute that enters such service in his stead, and
to every man liable to draft who may furnish or shall have fur-
nished a substitute who so enters said service, or his author-
ized agent or attorney, and who shall be credited to the quota
of the sub-district of the State where such volunteer enlists, or
where such drafted men or_man liable to service resides, the
fact of such person respectively having so entered the service,
and being so credited, to be first ascertained and certified as
hereinafter directed.” The mode of ascertainment of
823 *such entrv and credit to the State and the agent by
whom payment of the bounty is to be made is then provided
for simply thus: One Bounty Commissioner is to be appointed

for each county and legislative district of Baltimore, who “shall”

have the right to draw from time to time upon the Comptroller
for such sums as shall be required to pay the bounty therein
authorized to the men or their authorized agents or attornevs
who are credited to the sub-district within which said Bounty
Commissioners are situated, the draft of said Bounty Commis-
sioners to be affixed to a roll hearing upon it the names of the
persons to whom said bounty is to be paid, and of the sub-~dis-
tricts to which thev are credited as aforesaid, with a certificate
thercon endorsed from the Assistant Provost Marshal-General
for the State. declaring that the men theron enrolled have been
so credited to the quota of said sub-district, the said roll so cer-
tified and with the draft of the Bounty Commissioners thereon
shall be retained hy the Comptroller, and he. upon its receipt,

* .

~ 23.39
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shall issue the usual warrant to the Treasurer for the payment

of the amoint of said draft. Is it not too plain for argument
that under this law the only conditions upon which the faith of
the State to pay thesdounty is plighted are enlistment or entry
into the service of the United States, and credit to the State
on her quota under the President’s proclamation? %‘ part.y
who enlists or enters the service and is credited to the State 1s
entitled to the pay; in the words of the law, cvery st}cl? person
“shall be paid” a bounty of $300. There are no forfeitures or
conditions subscquent attached. The record shows that.all
the conditions entitling Rian to his bounty were complied \\'1t1t1.
He enlisted in the 3rd Regiment of the Potomac Home Bri-
gade, under the proclamation of the President of Dc?enﬂ)f.?l‘,
1864, and was credited as part of the quota of Frederick fi‘s'
trict, in the county of Irederick, ander the call or proclamation.
Tlis name *with others was on the roll of names of per- 324

sons to whom bounty was to be paid, on which the Commis-
sioner drew his draft upon the Comptrolier, and that roll had
endorsed thereon the certificate of the Assistant Provost Mar-
chal-General for the State, declaring that the men thereon en-
rolled had been duly credited to the sub-district, and the Colm-
missioner received from the Treasury the money to pay him.
With his desertion from service an hour or a day or a week or
a vear thereafter the State had nothing to do, and never in the
p:;ssage of these bounty laws designed to have anvthing to do,
or ever authorized any of its agents in the dishursement of the
money to look to or consider it for a single moment. The State
perfox:med her duty when she put into the service of the United
States Tier quota of men. It was the duty of the gencral gov-
ernment and the officers of the army to keep them in service
after they once got hold of them. The government had abund-
ant power to do this, and if every man from every State had
deserted, the power to make new calls and demand new quotas
existed still. The State had no power over the enlisted man to
keep him in service, and never intended to impose, or at least
never hasimposed.any penalty for his desertion. If the State had
been clothed with the power, or the duty had been devolved
upon her, to keep her men in service. it is probable the bounty
laws would have provided penalties and forfeitures for deser-
tion, and in such cases would have postponed payment of
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bounties until an honorable discharge or death in service had
entitled the parties thereto. Nothing of the kind is provided in
these laws of 1865. The payment is to be made at once. The
Bounty Commissioners are to draw from time to time, make
disbursements and make reports of such disbursements every
three weeks, “until the quotas of each county and the city of
Baltimore shall have been filled.” The exigency at the time

325 upon the citizens of the State was such that *any post-
ponement of pavment, or the right to payment, would have
utterly defeated the object of the law.s It is impossible, there-
fore, that the Legislature could have contemplated that deser-
tion after enlistment, and credit to the State, should have de-
feated such payment or right of payment. The language of the
laws are clearly against, and the circumstances under which
they were passed clearly forbid, any such construction being
placed upon them,

Another objection to the mandamus is, that the Commis-
sioner was required to give a bond in the penalty of $20,000
for the due performance of his duties, and was required to pay
to each person named on the rolls, and entitled thereto, or to
his duly authorized agent or attorney, the sum of $300, and
that there is no evidence to satisfy either the ‘court or the Com-
missioner that the person who executed the power of attorney
filed with the application was James Rian, or the James Rian
named in the roll, or that the petitioners are the authorized
agents of the James Rian named in said roll, and without such
evidence he might pay the money wrongfully, and thus be com-
pelled to pay the same money again to his detriment and loss.

As to the bond of $20.000 required by the law to be given,
tand which in the case of the particular Commissioner in qucs-
tion might, from his well-known responsibility, high character
and integrity, have been dispensed with altogether,} the obvi-
ous design of the law was to provide a security to the State, as
in the case of all other officers having custody of public moneys,
such as the Treasurer, etc., against the embezzlement or appli-
cation of it to their own uses, or to uses utterly foreign to the
purposes of the law. It is respectfully submitted that if all the
men who enlisted or entered the service under this call, in Fred-
erick County, and were credited thereto, had been paid their
bounties, then the day after had deserted, no recovery could

26-327
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i - *{orfeit- 326
have been had by the State on this bond, nor any *forfeit '31] >
ure thereof incurred thereby. Having taken tl\lle prleclauctl(‘:eral

H ary shal-Ge
i certi the Assistant Provost Alars
obtain the certificate, Lareb e
lari hat the men named on ther
r the State declaring t mamed ' } e
fOedited to the State's quota for his district, he was perfectly
cr Sta

s i g - i avin
safe, so far as suit upon his bond was concerned, i payng
, 8

them. N )
As to the fact that under the provisions of the Acts of As

i j ney from
sembly, and by giving his bond, and recejpt fo.r tge mz b_ccame
’ - z issi ; an
; missioner was require
the Treasury, the Com : *, became
duly authorized age
i av to cach person, or his duly ag;
e . on which the Commissioner had

y rolls, !
o e Co o ( d received it from

drafted on the Comptroller for the money, an A o
the Treasurer,) and entitled thereto, the sum .Of $300, ere
no dispute on the part of the appellecs; 1t 18 Just the‘ ;l)u.‘e n
intai tion that there is no evidenc
they maintain. As to the asser t tl e
satisfy the court below or the Commissioner that the person

S W fan, it is sub-
who executed the power of attorney was James Rian

mitted respectfully that whatever ?Vidfmce may haxl'e. }é:-c?h;:
quired to satisfy the Commissioner’s mind on this subje {,(,10“,

was evidence abundantly sufficient to sz{'asf.\j the court ‘ it;
or any other reasonable court on the sublject. Thc‘gap.elr i?s o
face i)urports to be signed by James Rian, was ?15:1'(( n e
presence of two witnesses, one of whom was a ]US.ICC ohe
peace of Frederick County, and who states that ]ar.nes 1\.11_
was known to him to be the identical person de dcs?r\t;c; 1{116
self to be in the power of attorney, and th'c}t he appeax;e tm:]ev
him personally and acknowledged the said power o a ‘ ol
to be his act. The same observations are applicable as ‘0 f
evidence of identity of the Rian who exccuted the pO\\elrbo

attorney with the Rian named in the roll, and that the appelkees

i ; ized attorneys. .

arfleSadl;srtiuetx}w:)gjce(lt?on, the Commissioner insists th]at
he is not a ministerial officer, but by the terms of 2(;(:
*Acts of Assembly, and of his appointment, and fm‘i the 3 1
duties to be performed by him, he must necessarily he vestec
with a discretion and exercise his judgment for the pr()tcctx(nr},
not only of himseli, but also of the State, so that the moine)s
placed in his hands shall not be paid lo any others.but t 1~o‘=ef
actually entitled thereto under the provisions of said Acts 0
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Assembly, and that, therefore, a writ of mandamus cannot
properly issue.

It is submitted that the act, the performance of which is
sought to be enforced in this case, is purely ministerial, and
does not involve the exercise of any judgment or discretion
whatever. The law provides that a specific sum of money shall
be paid to certain designated persons, and appoints the officer
or agent to make the disbursement, and puts the money in his
hands for that specific purpose. He is to affix his draft to a roll
bearing the names of the persons to whom the bounty is to be
paid, which roll is to have thereon a certificate from the Assist-
ant Provost Marshal-General for the State, that the men
thereon enrolled have been duly credited to the State.  All this
was done in this case, and the Commissioner obtained the
money on his draft. It then became his duty to pay the $300
to each person, or his authorized agent or attorney, named on
said roll so certified. Nothing could be more purely ministerial
than the performance of such an act. There is no room left for
discretion or the exercise of judgment. He is not clothed with
the power of adjusting and settling the accounts of the parties
named on the roll, but he is commanded by the law to pay to
cach of them a specified sum of money. The case clearly comes
within the jurisdiction of the court to grant a mandamus.
Thomas . Owens, 4 Md. 189, Green ©. Purnell, 12 Md. 329.
Tapping's Mandamus, 64. 65. (75 Law Lib.)

Bowie, C. J.. delivered the opinion of the court.

328  *This appeal is taken from an order of the court be-
low. passed on the application of the appellees, directing a per-
emmtory writ of mandamus to issue to the appellant. the State
Bounty Commissioner for Trederick County, under the Acts
of Assembly of 1865. ch. 33 and 106, commanding him to pay
to the appellees, the authorized attornevs of James Rian, the
State bounty of three hundred dollars, due and owing to him
as a volunteer duly enlisted. enrolled and mustered into the
army of the United States, under the call of the President of the
19th of December, 1864, and credited as part of the quota of the
Frederick district, in Frederick County.

The appellant’s answer admits that - Rian enlisted and was
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credited as part of the quota of Frederick district, that the ap-
pellant drew from the Treasury the sum of $300 for c:.xch per-
son so enlisted, and has the money now in his possession, l.Jut
the appellant refuses to pay the appellees, ﬁrst., bCCZlL‘\SC Rian
deserted from the army of the United States immediately on
and after his enlistment and never rendered any service ther‘em‘

Tor further defense, the appellant alleges that he is required
to pay to each person named on the rolls, and entitled t11efeto,
or to his “duly authorized agent or attorney,” the sum of $300,
and there is no evidence to satisfy the court or the respondent
of the identity of the said Rian, whose signature purports to b.e
affixed to the power of attorney, or that the appeliees are his
authorized agents or attorneys. o

And for further cause, the appellant avers he is not a minis-
terial officer, but by the terms of the Act of Assembly, and the
nature of his office. he is vested with a discretion, and there-
fore a writ of mandamus should not issue against him.

The appellant’s answer presents both matter of la\\.' and mat-
ter of fact in defense, verified by his affidavit. Tt was incumbent
upon the petitioners to take issue, or >1:dcmu.r to t'hese .329
several defenses. The record does not show eitlier issue joined
or demurrer cntered. The court below proceeded to act upon
the petition and answer, without evidence, except ‘ﬂAlC power of
attorney and justice’s certificate filed with the petition. There
was no agreement as far as appears of record that the issue of
fact should be determined by the court. .

There being no such submission of the facts to th.e court,
they could not properly be decided byitra magdamus is a pro-
cee'ding at law, in which matters of fact are dccult*il by the jury,
unless submitted by agreement to the court. Code of Pub.
Gen. Laws, Art. 50, sec. T. o '

Tt may be said this objection was not made hc]-o\\". it is evi-
dently I;rescnted by the answer. Assuming the fact to l:;c es-
tablished, the questions of law raised by the answer. w hich in
that respect mayv be considered a demurrer to the petition. the
fact of desertion not being denicd,) recur. The ﬁrsF Fonsxdera—
tion in this review of the case is. whether the petitioners sue
“suo jure” or “alieno juie.” They pray er a mamlax}ms. com-
manding the appellant to pay to them. as “the authorized attor-
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nevs of James Rian,” but they claim it under a power to receive
1t for their own use and benefit.

This power, if cxecuted by the principal, is not a revocable
power, but a power coupled with an interest, which passes all
the right, title and claim of the principal, if given for a valuable
consideration; but although not revocable by the party him-
self, it would seem to be revocable by his death. 2 Kent, 857,
861.

If the petitioners have a right to claim “suo jure,” that right
cannot be affected by anything which occurred after the enlist-
ment of the volunteer. The Acts use the words “authorized
agents or attorneys,” which the appellant contends do not in-
clude assignees.

These terms must receive such construction as is most
consonant with reason and policy. The words ‘“agents
330 *or attorneys” are not necessarily interpreted “attor-
neys in fact.” The verb “attorn,” among other meanings, has
“to transfer or turn over to another.” ‘“Attorney” is one put
in place of another. The rcferences before made show powers
of attorney arc both revocable and irrevocable. There is noth-
ing either in the policy or letter of the law which authorizes us
to give the word “attorneys”™ its more limited sense. On the
contrary, interpreted by the light of experience, such acts could
hardly have been executed. if the bounty were payable only to
an attorneyv “en autre droit.”’

Regarding the law as warranting the payment of the bounty
to attornevs for a valuable consideration, desertion after the
assignment cannot be any defense or reason for non-payment.

The word “bounty” ex o1 termuni implies a gratuity, not com-
pensation, an inducement to enlist. Tt was not paid only to the
man who volunteered and served, but to every drafted man who
furnished a substitute. However ignominious and disreputable
desertion may be, it is not followed by forfeiture of the bounty
in such a case as this, and it is not necessary to go further to
lay down general rules.  The duty of a bounty commissioner is
as strictly “ministerial” in the legal sense of that word as can

well be conceived. Ninisterial is used in opposition to “dis-
cretionary power or authority.”  The office is that of a clerk
acting under provisions of the law of the utmost simplicity.

Like the treasurer in the case of Thomas <. Owens, 4 Nd. 189,
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fe had only to disburse the public money upon the prodLilctxon
of the certi.ﬁcate of the provost marshal, or the prescntation of
a power of attorney duly authenticated. ]

The Bounty Commissioner must use due caution to
prevent fraud or forgeries, but so must every man a_ctmg
in any official capacity. The treasurer mwust be .satxsﬁed
*that the warrant of the Comptroller is genuine; yet it 331
was held in the case of Owens, before cited, if a proper warrant
were drawn by the Comptroller and presented to the'Treasurer,
the duty of the latter was purely ministerial, and if payment
were rc%used, 2 mandamus was the proper remedy.

We have said the issue of fact presented by the- answer had
not been proved. There is no Act of Assembly in this St?te
making the certificate of a justice of the peace of 'th6 executxo‘n
and acknowledgment of a power of attorney evidence pcr se
of the facts certified. . .

The magistrate or one of the subscribing witnesses, the
principal having made his mark, should have been called apd
examined to prove the identity of the person and the chcutlon
of the instrument. In the absence of such proof, the L,ompnjol-
ler was justified in withholding payment. The order granung
the mandamus being premature, the same will be reversed and
procedendo awarded.

Order reversed and
procedendo awarded.

Weisel, J.. delivered the following dissenting opinion:

1 am constrained to dissent from some of the views of my
brothers expressed in their opinion in this case, agreeing with
them, however, in the reversal.

The appellecs are the assignees of the bounty, butA took a
power of attorney to enable them to receive or collect 1t The
petition and power of attorney both assert this character of
the claimants. 1

In the argument it was contenided on the part of the appel-
lant that the bounty, by the express terms of ﬂ.lelx\CtS of As-
sembly, was to be paid by the Bounty Commissioner to the
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volunteer or drafted man, or to lis substitute, entering the ser-
vice of the United States under the call of the President men-

332 tioned therein, or to his *authorized agent or attorney; and
that there is no authority for paving it to an assignee, the letter
as well as the spirit of the law designing the soldier entering the
service to be the recipient, by himself or his agent or attorney,
of the bounty: and that this design of the law would be frus-
trated, the public service impaired and the Treasury defrauded
by a different construction, or by a payment to any but the
persons designated by the Act. This position, I think, is the
true one.  Whilst on the one hand it secures to the honest sol-
dier the full benefit of the bounty and protects him against
designing men and evil practices, it secures to the public the
best services when danger calls for them, and gives the proper
direction to the funds raised to reward those who are ready to
peril person and life for the public safety. The law is stu-
diously careful throughout in the use of language restricting
the pavment to the volunteer or drafted man, or his substitute,
or his authorized agent or attorney. Dublic policy forbids such
assignments, unless the law which creates them, expressly or
by necessary implication, allows them: and they will not be
upheld either in equity or at law. So it has been decided re-
peatedly in the English courts with regard to the full or half
pay of an officer in the army or navy, which is not assignable
either by the party or by operation of law. In such cases the
object of the government is to command a right to his future
services, and to enable the party to perform the duties with
suitable means to support him. And Judge Story thinks that
the same principle should be applied to pensions, although they
are allowed for past and not future services. Tt applies with
great force to bounties which are given as additional induce-
ments for services to be rendered.  ‘They are in the nature of
rewards; otherwise they would be a vain and extravagant gra-
tuity, and in such case every consideration would confine the
gift to the donor. The want of a consideration would deprive
333 it of *the main attribute of a contract and divest it of any
assignable quality. 2 Storv’s Eq. Jur. secs. 1030 (d) and
1040 (e.)

There is an obvious distinction between an assignee, with a
power to callect. and an agent or attorney duly authorized to

a0q
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receive.  The assignee collects for himself, and may have paid
but a small consideration for the bounty. The agcnt'or a?tol"ney
contemplated by the law collects or receives for his prmm'pal,
who gets the full amount for himself. with only such 'Lledtlct}oxls
or commissions as may be allowed the agent for ]]IS.SCY\'lLtt‘S.
Tt is true, an assignec may impose himself upon the dtsbL}rsmg
officer as an agent with a power of attorney, and succeed in ol?-
taining the money, but where the true characFer.of the .apph-
cant is kmown that officer is acting strictly within the line of
duty and the provisions of the law by refusing payment.

I concur that a mandamus is the proper remedy. But the
applicant must bring himsclf within the terms of the la\\.n The
Commissioner nvust be satisfied that the person appl)'mgj by
himself or agent, is on the roll containing the names cntxtle.d
to the hounty drawn from the Treasury; and in case the appl}-
cation be made by an agent, he is to be further sati_sﬁed of his
appointment or authority as such. But in determimng these
he acts ministerially. As a public officer and accountable to
the Comptroller of the Treasury, (Const. Art. 6, secs. 3. ‘and
Billingsicy «. State, 14 Md. 369,) it is his duty to pay to the right
person and have the proper voucher.

The words “agent and attorney” in the Acts of Assembly
nrean, in my judgment, the same thing. An agent who acts
with a formal power of attorney is denominated an attorney
fact. '

It appears from the answer of the appellantj uncontradl.cted
by anything in the record, that the James Rian who enlisted
and assigned his bounty thereupon to 1hc‘ .appellecs,
#¢Jeserted from the service and army of the United 334
States immediately on and after his said enlistment, and never
rendered anvy service therein.”  The party himsclf. or his agent,
in the face (;{ this fact, could not have received his bounty after
enlistment and after desertion had he applied for it, unlgcs
the Legislature of Maryland intended to offer a bounty for
dmc'rﬁm\z and not for service, which can scarcely be pretended.
And if the bountv were paid to him. and he aftcrwards deserted,

I hold that an action would lie for the recovery of the bounty
thus paid and of which the State was defrauded.



