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A TRIBUTE TO PROFESSOR
DANIEL BERMAN

It is an honor and privilege to contribute these few words to this
. issue of the American University Law Review dedicated to Professor
Daniel Berman.

~ During a large part of his lifetime Professor Berman was my close
- personal friend. He was one of those rare persons endowed with
- complete intellectual honesty, who always went where his conscience
. led him. He and | had many heated arguments about political and
~ social policies but we always emerged from them with our friendship
. unabated.

It was my pleasure to be present when he and Aline were married.
The ceremony was a beautiful one, combining the traditional rituals
of the Chinese and Hebrew. | saw them many times in their happy
home with Aline’s son and their own bright-eyed little daughter.

The world lost a brave and gallant fighter for the things in which
Dan believed when he died at such an early age. | personally lost a
helpful and treasured friend.

Hugo L. Black
Associate Justice

Supreme Court of the United States.
February 27, 1969
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AIR CRASH LITIGATION: A JUDICIAL
PROBLEM AND A CONGRESSIONAL
SOLUTION

Joseph D. Tydings*

~ In 1968 commercial airline crashes in the United States claimed
)3 victims, making it the second most deadly year in aviation
history.! Each air crash was a major tragedy for a large number of
dows, children and others dependent upon those killed in the
ash. For many of these dependents the only compensation can come
ough the long process of legal action. Nevertheless, at the present
ne the system of handling aircraft crash litigation involves untold
pense to the litigants, a vast expenditure of judicial time and
nsiderable delay in the administration of justice. The litigation
ing out of the 1960 crash in Boston Harbor of a Lockheed Electra
raft operated by Eastern Air Lines, Inc. serves as a represéntative
history. '

[n October, 1960, a flight originating in Philadelphia crashed in the
ton Harbor killing 62 of the 72 persons on board. This air tragedy
produced 114 law suits in the Federal District Court of
assachusetts, 48 in the District Court for the Eastern District of
Pennsylvania and several suits in the state courts of New York.
(After eight years, three trips to the United States Court of
ppeals for the Third Circuit®* and one trip to the Supreme Court,?
t all of the Boston Harbor airplane crash cases have yet been
ally determined. A number of cases are still pending in the Eastern

strict of Pennsylvania.
he typical modern air crash, such as the one in Boston Harbor,

es, and who are flying from one state to another, over
imerable intervening states. Defending the litigation resulting from
crash will be the United States government, the carrier, the

ited States Senator from Maryland; Chairman, Subcommittee on Improvements in
icial Machinery of the Senate Committee on the Judiciary; Member of the Maryland Bar.
The Washington Post, Jan. 5, 1969, § A, at 9, cols. 1-8. .
JScott v. Eastern Air Lines, Inc., 399 F.2d 14(3d Cir. 1968), cert. denied, 393 U.S.
68); Rapp v. Van Dusen, 350 F.2d 806 (3d Cir. 1965); Barrack v. Van Dusen, 309 F.2d
| (3d Cir. 1963), rev'd and rem'd, 376 U.S. 612 (1964). See also the related case of Weinstein
. Ea Stern Airlines, Inc., 316 F.2d 758 (3d Cir. 1963). cerr denied, 375 U.S, 940 (1963).

Yan Dusen v. Barrack, 376 U.S. 612 (1964).
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airplane manufacturer and possibly one or more of the manufacturers:
of the component parts of the airplane, each of which will have its®
principal place of business in a state other than that in which it i
incorporated. In each case the court faces the initial problem of
determining which state’s law will govern the litigation. Despite the
complexity of the litigation arising from the Boston Harbor crash, it
would have presented few conflict of law problems until the present
decade. The District Court of Massachusetts, the District Court fo
the Eastern District of Pennsylvania and the New York State courts
would all have relied on the rule lex loci delicti with the resulting
application of the substantive law of Massachusetts. ]
The existence of that rule as a citadel of the law contributed
certainty, at least, to multistate, multiparty litigation. The situs of an’
accident, however, is often merely fortuitous, bearing little or no
relationship to the other aspects of the accident. This is particularly
true in cases arising out of air crashes. As our mobility has'increased,
the fairness of the results wrought by the application of lex loci delicti
has decreased. Consequently, in recent years new approaches to th e
conflict-of-laws problem were sought.® '
One of the first major judicial attacks on the rule was made by lh
Court of Appeals of New York in Kilberg v. Northeast Airlines} a
case arising from an airplane crash which occurred in Massachusetts;
That court, while ostensibly binding itself to apply lex loci delicti,
refused to apply the $15,000 limitation of the Massachusetts Death’
Statute,” and held that the measure of damages was procedural or:

4. Discussion of the New York cases can be found in Babcock v. Jackson, 12 N.Y.2d 473‘}
479-80, 191 N.E.2d 279, 282, 240 N.Y.S.2d 743 (1963), and of the Pennsylvania cases in|
Griffith v. United Air Lines, Inc., 416 Pa. 1, 8-9, 203 A.2d 796, 801 (1964). Massachuset
would still apparently apply the rule lex loci delicti. See Brogie v. Vogel, 348 Mass. 619, Zb
N.E.2d 234 (1965). The federal district courts would, of course, be bound to apply the same law.
that the courts of the state in which they were sitting would apply. Klaxton Co. v. Stentor
Mfg. Co., 313 U.S. 487 (1941); See also Erie R.R. v. Tompkins, 304 U.S. 64 (1938). This:
true even under the Federal Tort Claims Act, 28 U.S.C. §§ 1291, 1346(b)(c), 1402(b), 150
2110, 2401(b), 2402, 2411(b), 2412(c), 2671-80 (1964). Richards v. United States, 369 U.S.
(1962). For a discussion of the history of Richards v. United States see Dostal, Aviation La
Under the Federal Tort Claims Act, 24 Fep. B.J. 165, 185-86 (1964). Compare Restatement
Conflicts of Laws §379 (1934) with Restatement (Second) of Conflict of Laws § 145 (Propose
official Draft Part 11, May 1, 1968). b

5. See Griffith v. United Air Lines, Inc. 416 Pa. 1, 11-16, 203 A.2d 796, 802-806 (1964) and
Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 746-50, 747 nn. 4 & 5, 191 N.E.2d 279
281 nn.4 & 5 (1963).

6, 9 N.Y.2d 34, 172 N.E.2d 526, 211 N.Y.S.2d 133 (1961).

7. Having since been raised several times, the present limitation in Massachusetts is $50000
Mass. Ann. Laws ch. 229, § 2(Supp. 1967). 3
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edial and controlled by the public policy of the State of New
-k In Pearson v. Northeast Airlines,® a case arising out of the
e accident, the approach of the New York court was, in effect,
nd not to be a violation of the full faith and credit clause of the
nstitution. Finally, in the landmark decision of Babcock v.
kson,'" the ‘‘paramount interest’’ rule evolved. Although it exists
variety of forms, as set forth in the proposed official draft of the
tatement ‘(Second) of Conflict of Laws the “‘paramount interest”’
le is as follows:
" (1) The rights and liabilities of the parties with respect to an issue in
irt are determined by the local law of the state which, as to that issue,
the most significant relationship to the occurrence and the parties
er the principles stated in § 6.

/() Contacts to be taken into account in applying the pnn(:lples of § 6
'to determine the law applicable to an issue include:

. (a) the place where the injury occurred, o

.. (b) the place where the conduct causing the injury occurred,

(c) the domicile, residence, nationality, place of incorporation and

;ace of business of the parties, and
. (d) the place where the relationship, if any, between the parties is

These contacts are to be evaluated according to their relative
,;portancc with respect to the particular issue."

~On the whole, thc new flexible approach represented by the
paramount interest’’ rule has been received with great enthusiasm."
Dime commentators, however, pcrcciving the problems which it might
| engender, have adopted a “‘wait and see’’ attitude.”

1 Cheir attitude is a reasonable one. Whatever justification there

9 N.Y.2d at 38-42, 172 N.E. 2d at 527-29, 211 N.Y.S. 2d at 135-38.
309 F.2d 553 (2d Cir. 1962), cert. denied, 372 U.S. 912 (1963).

L 12 N.Y.2d 473, 191 N.E, 2d 279 (1963), 240 N.Y.S. 2d 743.

1. Restatement (Second) of Conflict of Laws §145 (Proposed Official Draft Part 11)
nphasis added).

2, Haller, Death in the Air: Federal Regulation of Tort Liability a Must, 54 A.B.A.J. 382,
1968). Haller himself does not appear to share that enthusiasm.

. Ad. at 384-86. Particularly appropriate is the following statement of Professor Weintraub,
by Haller:

$ kind of ‘State-interest’ analysis must still win general acceptance by proving that it

n be utilized by courts and lawyers and not only by conflicts professors. 1t must further

e demonstrated that the results this method produces are rational, just, and sufficiently
~ predictable to avoid the spectre of ad hoc adjudication.

at 386 quoting from Weintraub, Choice of Laws for Products Liability, 44 Texas L. Rev.
1/(1966). It is also worth noting that lex loci is still being applied with vigor by a large number
~ of courts. See cases collected in Haller, supra note 12, at 386 n.14.
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might be for the new conflict of laws rule in the sociological '
phenomena which have made us a mobile population, it is, nonetheless;
a rule which tends drastically to increase the potential complications:
of multiparty, multicourt litigation.'! ]

The history of the Boston Harbor crash cases is demonstrative of
some of the potential problems. The controversy in these cases was -
sparked by the fact that at that time Massachusetts had a low
($20,000) limit on wrongful death recoveries’ while Pennsylvania, thel &
destination of the flight and the domicile of many of the passengers;:
had no limitation." Initially, the fight centered on the question of *
transferring the Pennsylvania cases to Massachusetts. Defendants
sought this transfer in the belief that the Massachusetts District Court
would apply the low Massachusetts death limit, while plaintiffs =
resisted in the hope that the Pennsylvania District Court would not.
This stage of the fight ended in a draw when the Supreme Court
determined that the transfer would simply be a ‘‘change of
courtrooms,’”’ with the Massachusetts District Court bound to apply
the same law, including the choice of law rule, that the Pennsylvania -
District Court would have applied.”” This ruling in itself did not .
eliminate the problems, since it was not yet certain whether the courts
of Pennsylvania would follow the Kilberg and Pearson decisions,
which apparently would lead to the application of Pennsylvania law,
or would follow the traditional lex loci rule, and apply Massachusetts
law. The ruling did, nevertheless, remove much of the impetus for .
transferring the Pennsylvania cases.

As a result, one group of cases was finally tried in Pennsylvania.""
Meanwhile in Griffith v. United Air Lines, Inc. Pennsylvania had i3
abandoned the lex loci rule, substituting a paramount interest
approach.® Consequently, the trial court applied Pennsylvania law =
and the cases produced verdicts of up to $180,000, far in excess of the =

14, Mr. Haller effectively describes the various possible combinations and permutations which
might arise in choosing the appropriate body of law under the “‘paramount interest’” test. /d. at
385-86. A

I5. See note 7 supra. Eight other states restrict maximum recovery of damages for death in®
amounts varying from $35,000 to $110,000. Coro. REv. STAT. § 41-1-3 (1967)(535,000); KANS.
StaT. ANN. § 60-1903 (1967)(535,000); MinN. StaTs. § 573.02 (1967)($35,000). Rev. STAT..
Mo. § 537.09- (1967)($50,000); N.H. Rev. STAT. ANN. § 556.13 (1967)(560,000); Va. CoDE
§ 8-636 (1968)(565,000); W. va. Copk § 55-7-6 (1967)($110,000). i b

16. See Pa. STAT. ANN. title |2 e;'.ﬁ 1601-14 (1953). !

17. Vap Dusen v. Barrack, 376 U.S. 612 (1964).

I8. Rapp v. Eastern Air Lines, Inc. 264 F. Supp. 673 (E.D. Pa. 1967).

19. 416 Pa. 1, 203 A.2d 796 (1964).

20. 416 Pa. at 21-22, 203 A.2d 806-07.




* sociological |
1S, nonetheless;
complicationg

nonstrative of,
1ese cases was.
ts had a low
nsylvania, theg
he passengers;
€ question of

i. Defendants
District Court
ile plaintiffs
rt would not.
ipreme Court

“‘change of

und to apply
Pennsylvania
tself did not
ier the courts
n decisions,
sylvania law,
lassachusetts
impetus for

nnsylvania.'
sylvania had
int interest
ylvania law
:xcess of the

mutations which
rest’” test. /d. at

ges for death in
$35,000); Kans.
J0). REV. StarT.
J00); va. Cope
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achusetts limit.*® On appeal, however, the Third Circuit initially
mounced the tort “‘maritime’’ since it occurred in the navigable
ters of Boston Harbor.* For such wrongful death actions,
piralty law traditionally borrows the local law of the jurisdiction
erein the waters lie. The circuit panel indicated that this was not a
dition which could be altered by a district court by any weighing of
ests. Thus, the Pennsylvania District Court had apparently erred
following a conflicts rule other than the traditional admiralty rule
h pointed to the Massachusetts law and its low death recovery
imitation. Rehearing of this decision was eventually granted, but
ending the rehearing a second group of cases was given 2 full trial in
- Pennsylvania District Court, this time using Massachusetts law
| producing verdicts of from $16,000 to $20,000.%
On rehearing, however, the Third Circuit, sitting en bagnc, found
t the claim was not for a maritime tort, but rather for ‘‘breach of
ontract of nonnegligent carriage.’’ As a contract. claim it was
poted in Pennsylvania law,”” and, applying the Supreme Court’s
ision in Klaxton Co. v. Stentor Elec. Mfg. Co.,” the district court
to look to the choice of law rule of the state in which it was
tting. Using the paramount interest test adopted in Griffith, the
sircuit Court determined that Pennsylvapia would apply its own
w'“
" As an alternative reason for applying Pennsylvania law, the Circuit
ourt found that even as to maritime tort claims, the Supreme Court,
'in Lauritzen v. Larsen,” and Romero v. International Terminal
erating Co.® had moved to a weighing of significant contacts
pproach. Using this maritime choice of law precept rather than a
id lex loci approach, the Circuit Court believed that Pennsylvania
'law should be applied.”
A petition for certiorari on this decision has just recently been
‘denied® Meanwhile, it now appears that the second group of cases

~ 21. Rapp v. Eastern Air Lines, Inc., 264 F. Supp. 673, 681 (E.D. Pa. 1967).
| 22, Scott v. Eastern Air Lines, Inc., 399 F.2d 14 (3d Cir. 1967).
23. Because of subsequent events described in the next paragraph of the text, these decisions

= dre not officially reported.
24, Scott v. Eastern Air Lines, Inc.. 399 F.2d 14 (3d Cir. 1968).

250 313 U.S. 487 (1941).
26, 399 F.2d at 681.
27, 345 US. 571 (1953).

28. 358 U.S. 354 (1959).
29. 399 F.2d at 26-28.
30. 89 S. Ct. 446 (1968).
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tried in Pennsylvania erroneously applied Massachusetts law. Other
cases filed in Pennsylvania have never yet been tried. ;

This somewhat extended rehearsal of the Boston Harbor crash cases
is intended to demonstrate that conflict of laws problems may be, and
most frequently are, tremendous obstacles to the disposition of"
aircraft crash claims. The determination of the proper law to be
applied can involve much waste of money and time by both the
litigants and the courts. The trials in Pennsylvania have required some
65 days of jury time and over 80 days of judicial time, exclusive of
the time spent on appeals. Furthermore, the uncertainty as to the
proper law to be applied tends to inhibit settlements and to force
more cases to trial. Because parties are not certain as to whether or
not limits on recovery may be applied, they do not have a realisti
basis for reaching settlements. In the Boston Harbor crash, for
instance, only 3 of the 48 cases filed in Pennsylvania were settled
during the nearly eight years prior to the decision of the Third Circuit
sitting en banc. Inevitably, these long delays so postpone relief that
the ultimate settlement is of little assistance to the dependents durin
the time of their greatest need.

The lack of uniformity and certainty has the subsidiary effect o
increasing the cost of aviation liaBility insurance, since the
underwriters compute the premiums on the basis of the mos
unfavorable standards. The additional insurance cost is, of course,
passed on to the public.® g

The Boston Harbor crash also illustrates another potential problc i
in the trial of modern aircraft crash cases—that is, the possibility of
multiple trials of the same issues. At one time, in this case, the
possibility loomed that there would be trials of the same issue in New
York, Massachusetts, and Pennsylvania. Settlements actually
eliminated the need for trials in New York and in Massachusetts, b
because all of the Pennsylvania cases could not be consolidated, t
District Court in Pennsylvania has already had two trials of the same
issues,” and expects to have two and possibly three more. This is
extravagant waste of time yet it is dictated by the present mechan
of our judicial system.

Judge Peirson M. Hall, of the Central District of Califomi:
recognized .the absurdity of multiple trials of the same issues il

31. Hardman, Aircraft Passenger Accident Law: A Reappraisal, Ins. L.J. 688, 697 (1961}
Sweeney, Is Special Aviation Liability Legislation Essential? Part 1, 19 J. Ak L. & Com. 166
174 (1952). :

32. Rapp v. Eastern Air Lines, Inc. 264 F. Supp. 673 (E.D. Pa. 1967). See note 23, supra.
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indling cases arising out of a mid-air collison over Nevada.®
though he was unable to consolidate the cases filed in Nevada and
ose filed in California, Judge Hall avoided multiple trials on the
estion of hability by holding that in the Nevada cases, to which he
specially assigned, the airline was ‘‘collaterally estopped to deny
bility to the plaintiffs . . . under the doctrine of res judicata by
‘tue of the verdicts and judgments in the cases tried at Los Angeles
U As he admitted in his decision, the rule of res judicata, as
uently stated, requires an identity of parties, a mutuality of
loppel, which is not present in these aircraft crash cases. Judge Hall,
etheless, relied on the ‘‘Bernhard Doctrine,’™ to establish the
position that res judicata is available “‘where the thing to be
} jgated was actually litigated in a previous suit, final judgement
Harbor crash; fay g:?d. and the party against whom the doctrine is to be invoked

‘lvania were settled e ; o : s
- 1 tunity to litigate th t dd tually litigat
of the Third Circuill . mfu opportunity to litigate the matter and did actually litigate

dostpone relief that
: dependents during

ichusetts law. Other
ed. 1
t Harbor crash cases
‘oblems may be, and
the disposition of
e proper law to be
1 time by both the
have required some
il time, exclusive of
icertainty as to the
ments and to force
in as to whether or
not have a realistic

“Judge Hall’s task was facilitated because all parties agreed that the
icts law of California required that the substantive law of
ada be applied to the cases, so that they were tried by the United
ites District Court in Los Angeles as if it were sitting as a Nevada
ate court, applying Nevada law. It would, of course, have been
possible to have applied the doctrine of res judicata to prevent
ultiple trials of the liability question had the California District
urt been compelled by the California conflicts law to apply
ilifornia substantive law while the Nevada District Court was bound
the Nevada conflicts law to apply Nevada substantive law. Had
fornia adopted the contacts theory of conflicts, just such a
ation could have existed. Such a situation would probably have
ed, in the Boston Harbor case, had not the Massachusetts cases
. settled, since Massachusetts very likely would have applied lex

subsidiary effect of
arance, since the
asis of the most
cost is, of course, |
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United States v. United Air Lines, Inc. 216 F. Supp. 709, 729 (E.D. Wash. D. Nev.
s ‘miodified, sub nom. United Air Lines, Inc. v. Weiner, 335 F.2d 379 (1964), petition for
L dismissed, 379 U.S. 951 (1964). For a discussion of the mass of litigation arising out of
rash see Judge Hall’s testimony at Hearings on S. 3305 and S. 3306 Before the Subconim.
Iniprovements in Judicial Machinery of the Senate Comm. on the Judiciary, 90th. Cong., 2d
at 11-25 (1968); Dostal, Aviation Law Under the Federal Tort Claims Act, 24 Fep. B. J.
193 (1964).
216 F. Supp. at 729.
Bernhard v. Bank of America Nat. Trust & Sav. Ass'n, 19 Cal.2d 807, 122 P.2d 892
See Currie, Mutuality of Collateral Estoppel: Limits of the Bernhard Doctrine, 9 STAN.
281 (1957).
6.°216' F. Supp. at 726 (italics in original).

ict of California,
1€ same issues in
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). See note 23, supra.
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