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5r most of Anglo-American legal
- the law has uncompassion-
insisted: “Caveat emptor—the
‘beware!” 1

atever justification there may
been for such a policy in the
stages of our economic devel-
its chief effect in .today's
x market-is to place an undue
n the contractual party least
“of carrying it. Too often the
_consumer is unable to assess
ical qualities of the product
ases, to resist sophisticated
paigns, or to comprehend
titude of credit plans and
“deals” that he may be
ery year billions of dollars
d by consumers through the
= of misrepresented goods.

gh the least educated and
impoverished segments of
hose who can least afford
er the most, all levels of
are -affected. Commissioner
ardiner Jones of the Federal
ymmission characterized the
this way:

matter how informed and so-
ied the consumer, deception
ts toll and the very morality
community is at stake when
effective legal action to be
nst such dishonest mer-

tely, in the last few years
ups, legislatures and law
- officers have begun to
he importance of protect-
mer interests.

gns against those who de-
eceive consumers have in-
“onsumer councils have de-
n state and local levels
country, and the voice of
mer has begun to receive a
gislative halls.®

vareness of the need for
ection programs has
tory effects, but has not
itly reduced the incidence of

fraud. False advertisers, foan sharks
and others of their ilk are still making
exorbitant profits at the expense of
the unwary consumer.

In sum, despite good intentions and
the proliferation of consumer protec-
tion laws and agencies, our society
continues to require that the “buyer
beware."

Ralph Nader estimates that “at
least 95% of illegal consumer abuses
are never adjudged to be such by our
legal system. The arm of the law . . .
never reaches these abuses, thereby
permitting an ‘overworld’ of corporate
crime which reaps billions yearly
from the defenseless consumer.” 4

The activities of the Federal Trade
Commission indicate the weaknesses
of the “agency” approach to the pre-
vention of consumer frauds. Commis-
sioner Ralph Elman, of the Federal
Trade Commission, recently charged
that his agency is marked by “waste,
inefficiency and indifference to public
interest.” ©

The 29 years it took the FTC to
bring the Holland Furnace Company
to task - demonstrates clearly the
ineffectiveness  of  administrative
agencies in providing consumer rem-
edies.

Complaints about high pressure
tactics were made against the com-
pany as long ago as the early 1930's.8
In December 1936, the company
agreed to an FTC consent order
against certain misleading advertising
claims.™ Although complaints against
the company continued® a second
proceeding was not initiated by the
FTC until 1954.9

Four years later, a cease and desist
order was issued prohibiting Holland
“from engaging in a sales scheme

. whereby its salesmen gain access
to homes by misrepresenting them-
selves as official ‘inspectors’ and ‘heat-
ing engineers' and thereafter dis-
mantling furnaces on the pretext that
this is- necessary to determine the ex-

Fair Play for Consumers

by U.S. Senator Joseph D, Tydings (D.-Md.)

tent of necessary repairs.” 1? For seven
years, Holland Furnace Company ig-
nored the court decree enforcing the
cease and desist order. Finally in
1965, the company was heavily fined
for contempt of court.!!

The danger of overdependence on
public enforcement agencies is ob-
vious:

e Delay is inherent in a bureau-
cracy.

e Administrative budgets and per-
sonnel are limited and in some cases
the statutory structure or powers of

an agency  may inhibit its
effectiveness.
e More often than not, such

agencies lack effective sanctions to en-
force their decrees.!?

The consumer may, of course, in-
itiate a private action for fraud or for
rescission of a sales contract on the
basis of misrepresentation. In most
cases, however, this ability is more
theoretical than real. Law suits are
costly. The financial loss to a single
consumer is not usually large enough
to make individual ‘litigation prac-
ticable. His court costs and attorney's
fees may far exceed the restitution he
is likely to receive even if he prevails
in his suit.

But while administrative agencies
may be ineffective and the cost of an
individual suit may be prohibitive,
many persons acting together as a de-
frauded class could afford to enforce
their individual rights.'®* A consumer
class action compensates for the in-
ability of individual consumers to liti-
gate small individual losses by ena-
bling one or more representatives of a
group of censumers with similar in-
juries to place group injury in issue.

The aggregate group claim is gener-
ally large enough to warrant the out-
lay of the necessary expenses and,
more significantly, to make it possible
to obtain private counsel on reason-
able terms.

In addition to being economically
infeasible, individual suits, even if
their success is assumed, are unlikely
to prove an effective deterrent to the
dishonest company. In fact, many ir-
responsible. companies probably treat
the loss of an occasional small judg-
ment as one of the risks of the trade;
a risk made worthwhile by their con-
tinued high profits through mis-
representation or other deceit.

It is noteworthy that Holland Fur-
nace Company continued its depreda-

(Continued on next page)
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tions notwithstanding a number of in-
stances in which it was successfully
sued for common law fraud by indi-
vidual home owners!* and a number
of other instances in which individual
home owners successfully defended
contract actions by Holland Furnace
Company on the grounds that their
contracts had been induced by
fraud.1®

The consumer class action, on the
other hand, has beneficial effects that
extend beyond the restitution of indi-
vidual damages to the injured con-
sumers. The mere eXistence of an
effective class action remedy will deter
improper conduct. The potential de-
fendant is forced to consider not only
the possible direct economic loss from
a class action, but also the potential
visibility, publicity, and public reac-
tion and the resulting loss of good
will. 18

Although the dishonest merchant
may be able to safely ignore the sepa-
rate complaints of many individuals,
he cannot afford to disregard the pub-
lic criticism of many voices in unison.

Experience in states whose courts
are amenable to consumer class ac-
tions reveals the potential protection
for consumer rights that this proce-
dural device can provide.

In California, for example, the
courts permitted an action to be
brought by a taxicab customer on be-
half of himself and others similarly
situated to recover allegedly excessive
charges by a taxicab company ac-
cumulating over a four-year period.l?
The court ruled that the action could
properly be brought as a class action
since the complaint showed the exis-
tence of an ascertainable class as well
as a defined community of interest in
the questions of law and fact affecting
the parties to be represented.

Although the plaintiffs’ individual
claims were relatively negligible, the
aggregate claim of over $100,000
made litigation feasible. The court,
recognizing that fact, stated:

“[A]bsent a class suit, recovery by
any of the individual taxicab users is
unlikely. The complaint alleges that
there is a relatively small loss to each
individual class member. In such a
case separate actions would be eco-
nomically infeasible. Joinder of
plaintiffs would be virtually impossible
in this case. It is more likely that, ab-
sent a class suit, defendant will retain
the benefits from its alleged wrongs.
A procedure that would permit the al-
legedly injured parties to recover the
amount of their overpayments is to be
preferred over the foregoing alterna-
tive.13

An Illinois court has similarly ruled
proper a class action brought on be-
half of an estimated six million Mont-
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gomery Ward charge-account holders
who claim to have unwittingly sub-
scribed to a credit life, disability and
dismembership insurance plan on
their accounts with Ward,?

A class action brought on behalf of
the charge account holders was held
to be a proper form of action by the
court on the ground that the plaintiff
had stated a good cause of action,
that he adequately represented the
class involved and that the class ac-
tion was ‘singularly appropriate to
the controversy presented by the com-
plaint.” 2 The class action was the
only practicable way to litigate the
claims, as the Illinois court saw.

Class actions would appear to be
an invaluable weapon in the con-
sumer’s arsenal, but the class action
procedure of many of the states is
outmoded and archaic. All states pro-
vide some form of class actions, but
the manner in which they define the
procedure often makes it unavailable
in the usual consumer-fraud situation.

The New York cases; for example,
require a unity of interest among the
members of a class that approximates
the test for compulsory joinder of
parties,?! They also require that class
members desire identical remedies.??
The result of this view is that to date
consumer class actions are summarily
dismissed in New York.2?

Similarly, in Spear v. H. V. Greene
Co.,°* a Massachusetts court refused
to allow 40 plaintiffs to bring a suit
on behalf of 60,000 others although
the alleged facts indicated that the de-
fendant company had employed sim-
ilar fraudulent methods to swindle
many individuals out of sums aggre-
gating to a substantial amount.

The court recognized that ‘the
frauds charged in the bill are great in
magnitude and peculiarly vicious in
their nature in that they were de-
signed chiefly to victimize the igno-
rant and frugal poor.” 25 Nevertheless,
the court dismissed the class action,
the only feasible means of suit, on the
ground that the common interest re-
quired for a common-law class action
was not satisfied. The court inter-
preted that requirement to mean that
the plaintiffs must have suffered vir-
tually identical wrongs. Fortunately
for the citizens of Massachusetts, that
state has recently enacted strong con-
sumer class action legislation,2® but
the climate for such actions remains
inhospitable in most other states.

Moreover, as a result of a recent
U.S. Supreme Court decision, Snyder
v. Harris,®™ the federal courts appear
to be even less hospitable to ' consumer
class actions than state courts. Prior
to Snyder v. Harris the provisions of
Rule 23 of the Federal Rules of Civil
Procedure, as amended in 1966,28 ap-

peared to establish a procedural basis
for the maintenance of consumel
class actions in those cases where a
basis for federal jurisdiction existed.?*
But in that decision the Supreme
Court ruled that separate and distinct
claims cannot be aggregated to meel
the required $10,000 jurisdictional
amount,

This ruling in effect makes the Rule
23 action, in itself the most modern
class action procedure in the United
States, unavailable to the defrauded
consumer who has a claim of less
than $10,000, even if he can satisfy
the necessary diversity of citizenship
or federal question requirements for
federal jurisdiction.

It has been suggested that, except
for the effects of Snyder v. Harris, di-
versity forms a sufficient basis for
bringing most instances of mass fraud
into federal court.

I cannot agree that a reversal of
Snyder v. Harris would in itself be
sufficient.

First, much mass fraud is per-
petrated in localized urban areas and
may not involve any diversity of citi-
zenship. A usurious finance company
operating in Cleveland may never
loan money to anyone who is not
domiciled in Ohio. Moreover, even if
a borrower from another state could
conceivably be located, a lawyer both
practically and ethically must work
with the client who enters his office.
He cannot finance a search for such a
borrower or solicit his business.

In the spring of 1969, I introduced
legislation to establish a mean-
ingful private consumer remedy. S.
1980 provided for consumer class ac-
tions in federal courts in cases where
state consumer protection laws have
been violated. Similar legislation was
introduced in the House by Congress-
man Bob Eckhardt of Texas with
whom I have worked tlosely.

The bill was designed to reverse the
effects of Snyder v. Harris and, in ad-
dition, to broaden the basis for fed-
eral jurisdiction over consumer fraud.
By doing so, it would afford the lib-
eral machinery of federal Rule 23 for
joinder of all persons in like situations
involving deception, fraud or other il-
legal overreaching of consumers.

In July, the Senate Subcommittee

.on Improvements in Judicial Machin-

ery, of which T am chairman, held
hearings to consider the merits of this
legislation. Each of the witnesses—in-
cluding Virginia Knauer, Special As-
sistant to the President for Consumer
Affairs; Ralph Nader, the “consumer
watchdog”; and Bess Myerson Grant,
Commissioner of the Department of
Consumer Affairs for the City of

- New York—called for increased con-

sumer access to the broad class action
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rule available in the federal courts.

In her testimony, Mrs. Knauer
presented a somewhat different ap-
proach than S. 1980, suggesting legis-
lation to permit consumer class action
suits for the broad range of practices
condemned as “unfair or deceptive”
- under the Federal Trade. Commission
Act. After close study of Mrs.
Knauer's testimony and in depth dis-
‘cussion between Mrs. Knauer’s staff
and our own, I introduced S. 3092
‘combining Mrs. Knauer’s com-
plimentary proposal with that con-
tained in S. 1980; Congressman Eck-
hardt introduced the same bill in the
House of Representatives.

. Basically, S. 3092 makes. unlawful
and subject to class suits, acts in de-
fraud of consumers that affect com-
rce, without regard to the amount
In controversy.

,- An act in defraud of consumers is
defined as including two distinct
-i. ings: (1) an unfair or deceptive act
or practice as condemned in section
5(a) Federal Trade Commission Act,
and (2) an act that gives rise to a
il action by a consumer or con-
mers under state, statutory or deci-
sional law for the benefit of con-
mers. Diversity of citizenship is not
nired. Federal jurisdiction is pre-
ed upon the commerce power.

' Such a suit in federal court would
apply the laws of the state in exactly
- same manner that the federal
urts apply such law in a diversity of
enship cases. Thus, the court in
suit would be dealing with a
nite body of law in a manner in
h it is accustomed to deal with
uch law.

Perhaps the most significant provi-
n of S. 3092 is section 4(d) which
rns. the award of attorneys fees.
action has been successful, the
rney will receive an award of a
nable fee, based on the value of
services to the class. A 10% guide-
s set, subject to adjustment. The
deline has received some criticism
will certainly be subjected to fur-

that the private bar is the un-
ed reservoir of consumer power.
092 is designed to insure the ready
bility of competent well-com-
ted counsel. By doing so, it
ntees a major increase in legal
e for the consumer.
cantly, that muscle will be in
orm of private legal actions, the
ional method of effectively re-
ng grievances in this country.
ill does not require the creation
y new agencies with the accom-
g bureaucratic expenses. It de-
‘only on existing legal processes.
e bill has therefore been attacked

as “an ambulance chasing”
which, in my opinion, is slandering
the bar, casting disrepute on our legal
system, and bringing no credit upon
the critics.

Unfortunately that attack and other
pressures have induced the Adminis-
tration to retreat from the strong pro-
posal originally advocated by Mrs.
Knauer. The bill that the President
finally sent to Congress on October
30 offered a sorry substitute for
meaningful consumer class - action
protection: a private remedy that is
not self-starting but must be triggered
by successful determination of a gov-
ernment suit.

Not only will this make for ex-
cessive delay, but it leaves to a gov-
ernment agency rather than an in-
jured party the power to determine
which consumers are to be protected.
Moreover, even the government suits
would be limited to a series of defined
forms of fraud, forms that unscru-
pulous merchants can change as rap-
idly as the legislation cah be enacted.
The Administration’s proposal will
not provide the American public with
meaningful protection. S. 3092 will.

It is my hope that a perfected ver-
sion of the Consumer Class Action
Protection Act will be enacted and
will operate to provide the consumer
with the meaningful remedy that has
too long been denied him. The time
has come to redress the imbalance of
commercial power that puts the con-
sumer at the mercy of the over-
reaching merchant. o
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