bted to:the; eltate of Cape. -
1ate-of ‘Baltimére county; “in -
either by bills,” bonds, " pro--,
ge, notes of hand, accounts,

' |

by, dehred to call: nd pay'she |,
-for=the payments Ebe
inenext, of théy may expet

e Jaw dire@s, 1withpuzmé}'( i
effons; and:all perfons who +
inft the faid eflate’arc defired .}
arly attefted that they be ad- >4
AN, .. § Adminifinators, -
(h dray- horfe, imported by Mr, -
in Baltimore-town, 4nd will ,
llings the feafon.——Mr. Elie
ridge, has two ‘of the alove,
mmon half-blooded mares that*
a piece ‘for at'two yearsold ;.
ove him well qualified to crofs
led, half-blooded .and country -
d draught horfes. 6w - . ‘
Benediét, Apnil, 27,1773,
en from the fubi;cribcr7a b.{chk v
elve ar. thirteen :hands high,
r houlders G M’han‘ging mane,
agined fhe was carried off by a .
d Will, belonging to Mary
dit, who has been run away .
Whoever takes up the faid
her to the fubfcriber living in -
er Campbell, merchant in Pi(-
forty fhillings currency reward.
. ROBERT YOUNG.
Benedi¢t, May 4, 1773. -
cby given, :hat the inhabitants
, Charles, Prince-George’s, and
ntend preferring a petition to
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Duceris ut nervis alienis mobile lignum.

OR. -

Thou thing of wood, ‘and wires by others play'd.

v

HE Citizen in a former paper
expreffed his expeétation, that
¢¢ ]awyers would not be want-
¢¢ ing to undertake a refutati-
¢« on of Antilon's legal rea-
«¢ foning, in favour of the pro-

: ¢¢ clamation,” and fignified it

to be bis defign to examine the

S ressonea oy cosasene meafure, on the more general

& & principles of the conflitution.
His expectation I am induced to believe from various
circumftances, from occurrences extrinfick to the laft
peiformance publitied with his fignature, and fiom
the many peculiar marks with which the work ahounds,
has not been difappointed. The artifice ofi this thift-
ing managementobliges me to enter into a minuts de-
tail, and, in this to repeat fome paffages of my former

Jetters, for the purpofe of giving a plain view of the
fubje€t, which my adverfaries have endeavoured to
perplex by their cavils, and obfcure by their declama-
tions.: for I am perfuaded that the better the meafure,
whicli has been hranded with the charaler of an, arbi-

&

et

T
||
g
ﬁ'!
<

i)

Francis, .

As to the time, when the proclamation iffaed, the
hew regulation was then if ever proper, becaufe the

_former then ceafed, and the two houfes having difa-

-

greed on the fubject there remained no regulation at
all, fo that as to this imputation, G

¢ Cum ventum ad verum eft, fenfus morchue re-
¢ pugnant, ) g
¢ Atque ipfa utilitas, jufti prope mater et xqui.” *

3 But the grand objeétion to the new regulation of

fees is, that it impofes a tax upon the people, and confe-
quently is competent only to the legiflature, Whether
this idea be proper or not, I thall confider. If wher
fees are due, a regulation, allowing the officer to re~
ceive them at a certain rate, be a tax, there can be no
legal regulation of fees, in any inflance, except by the

‘leg-flature ; but if it can be proved, that there may be
. legal regulitions of fees avithout a legiflative aét, then

the idea of tax is improper. I have already obferved,
that the lords, and commons, and the upper, and
lower houfes of aflembly, feparately, Fave allowed fees

“to be taken by their neceffary officers, and fince taxes

can’t be impofed- butwith the concurrence of all the-
branches of the legiflature, I have concluded, that
thefe fees are not taxes; bur the propofition that taxes
can’t be laid, but by the legiflative authority, is de-
nied by my adverfaries, who, in order to evade the

dance ‘on the
authority, and I bglieve, hasi'never-beén impeacheda:..
In the cafe of Shurley’and Packer, Hill.-13 Jag, Coke -
obferved, that by the ftatute of Weftm. it. no fheriff~ =
could take money for ferving ‘procefs, and that:-ths™ - -
receipt of money for fuch fervice would-be extortionj ~- -
but that the judges may alloav bim fees, and with ‘fuch " .
allowance he may receive them, and:he cited the aaft -

€«

. Y pot fufferthem to

J -

court with prifoners. ‘This is a pointed

Hen. 7th, .

Hawk. 1 bcok, cap. 68, fpeak.i'nlg;fvﬂ;é-ﬁ‘a't‘\'ltezf “, .
Weftm, xﬂ,.qbfcrves that ¢¢ it can’t be intended to be ' ..
¢ the meaning of it to reftrain the murl:'q‘}'ng;lﬁice'

in whofe integrity the law always repofes the highe

s« confidence, from allowving reafinable fees forthelas ... &
‘¢ bour, and attendance of their officers: for the'chigf

“ danger of oppreflion is from ofticers being at liberty

tofet their own rates, and make their own des
¢¢ mands; but there can’t be fo much fear of thefe

‘¢ abufes while they are reffrained to known, and flated- -

$¢ fees, fettled by tke difcretion of the courts, which will

¢ refentment.” Do my advefaries deny this authorie -
ty, have they any diftinétion_to evade the force of
it, or do they admit it? If it is admitted, it dire&ly
applies to,-and fupports, iny pofition, that the fettle-
ment of fees, and reltraining officers to known, and

ftated rates, by the allowance, -and order ot the judgesy — 77 .

N

i

¢ exceeded without the higheft—— —

Y A
g =

rec {chools of the {aid counties

d that to be fixed_at the Cdol -
y’s county. G ks
who were appointed truftees at
di@ in December laft, are defir-

n meeting at the Cool Springs, -

h of this inRant ;

= 3 — — May 11, 1773
ndebted to the eftate of John

n, late of Anne-Arundel coun-
efired to make payment, and all

juft claims againft the faid eflste, =~ —
g them in legally proved, that

by, L5 el :
ZYABETH BROWN, Executrix. =~ -
he Plantation @ ohn Peddico :
altimcre county, near the Great-

m Baltimore-town-to Hanover, 2~~~
yranded on the near fhoulder and -

»me {addle fpots on her back, is

ars to be about 7.ar 8 years old.

have her again, proving property |
. i w3

the plantation of Thomas Cavey, .
ine-Arundel county, af{mall fray
lirteen-hands and “an.half high,

her forehead, -and branded on the

2 appears to be about four ‘years.

- have her again,’ proving proper-
rrg:s.-f o :,.' A w3 ) \.
ighett hidder, at the fubferiber’s “
~Friday the —eighteenth day-of ;
ir, ‘if not the next fair day,™.. = ° °
‘hundred and- forty acres of land,
datuxent river, near Snmowden's -
\own bythe name of Riggs’s neck, = -
t houfes fuitable to either Y‘lhax_xter B
ertility of the foil is fo well known

. a_particular “defcription. 1s .not .
title will be 'ﬁi\ren ta the purcha-- *
given:up by th firft of December, 1o

27 % AMON'RIGGS. -

“Baltimore, Apzl'z ‘
RISTIE, junr. has a lirg
L Eoadt ,alfo gengine. M

e

iRy el

| na. 11 - : .
‘of-which he will fell.on reafona=
L W s i

S ) - __?'..‘ “. :
g Houfes and Lots: belonging to . -
b Mortin_Jordany; Bfg;~ decealed,
nk'of ‘Sewern River in. theé City.of

Péhn—’.ipel_ﬁéb]é;’:’b&phi;h_hfé ther—.
Jots, may know the Terms. by-ap=i...s
oft obedienthumble Servang, > = - ©
UBEN' MERTWETHER, Admr.
7 Annapolis,s May 9, 17737 |
tending ta teaveth i
».-carnefly; requeft
0. make ,fgegdf{;ga_.xmcnnj 5.
nit,

_e'malggn again hxmfarrddeﬁr

ﬂ“ﬂl"y-ta" is-underftocd, the _maore will its legalitv..and

dirett confequences of- the initances put, add tHITE="—

ot tRXIng -t Ibjelf——Tc—prove—that fees cam—

expediency appear. A
When the late infpefion law expired, as there re.
_mained no regulation of the fees of officers, fo would
they have had it in their power to commit excelfive
exations, if there exifted no competent authority to
reftrain their demands, er if fuch authority did exift,
and was ina&ive. If fuch authority exifted before the
temporary aft was made, it of courfe revived on the
expiration cf this aét, and no declaration, or refo!vc
of the lower houfe could prevent the exercife of it;
becaufe if the authority was comnpetent, 1ts compe-
tency was derived from the law, which can’t be abro-
gated, alfered, or in any manner controuled, but by
an aé&t of the whole legiflature. The quelftion relates
to old, or conflitutional officers, who are fupported not
by falaries, but by cafual fees, whofe incomnes are not
fixed b itipend, bu N 00

cording to the fervices they perform. ‘&S theoffices

_are old and. conflitutional,-and -thus-fupported by inci=

dental fees, fo is the right, to receive fuch fees, old,
and conflitutional. . There ha\'qj:cn, as will appear
hereafitr, different regulations of thefe fees at different
periods, none of which remained, when the late in-
fpetion law expired. The officers, being entitled to
thefe rewards for their fupport, they could not be
guilty of * extortion merely for receiving fees—when
they perform fervices. b _
tion, but by taking /arger tees than they ought, and
confequently, without fome pofitive rule, or ftandard,
it would not be extortion, if an officer fhould exatt:
. @ity fees for-his fervices. In this fituation, when there
was no regulation of fzes, no reftriction of the demands
of officers, the proclamation iffued, with the profefled
efign of preventing the exceffive exaltions of officers,
and for this purpofe ordered, that no officer thould re-
ceive greater fees, than the rates fettled by the then

laft regulation, under pain_of the Governor's difplea- therefore unlawful in._the commencement,
fure, which rates were the molt moderate of any, that  ulage, or, in other words, the repeated aéts of pay-

~had before beeri eftablifhed, and in _confequence of the
falling of the infpeétion law, lefs benéficial to the offi-
cérs. Such in- fubftance is the proclamation. It has,
however, been objeéted, that it did not proceed from
the prifefed defign of preventing extortion ; but the
real motive was the bengfit of the officers, and the
time, when'it iffued, is urgsd as a proof, that this was
the motivé. The retitude, or impropriety of the

They could not commit extor- .

ftiition, % faving fuch cales, as arc awarraned by
¢t long immemorial, and uninterrupted ufage.” This
exception, they have not attempted to prove, and
therefore have not advanced any teafoning for parti-
cular difcuffion ; but their principle may be afcertain-
ed, and it will be incumbent upon them either to give |
up their exception, or to maintain this{pofition, that
there is an autborily to tax, awarranted by-long, imme-
morial, and uninterrupted ufage, diflin/? from the le-

giflative yfOPthe exception being applied to yualify -
the gen @ major propofition that ¢ taxes can’t be
¢ laid, bhg BP the iegiflative authority™ neceflagily im-
plies, that there may be taxes lawyully eftablithed by
Jome other, than the legiflative authority, and the ex-
ception being exprefled to refult from ¢ fuch cafes, as -
¢¢ are awarranted by long, immemorial, and uninter-

e 1ord Tt 3
oEititicu only 0y 4Ct o1,

arliament, or antient ulage,
they have quoted a paflage from Bac. ab.id. a-Vol.
463 ; but in the next page of the fame hook, this paf-
fage, which they have omitted, occurs,  fuch fees as
“ have been allswed by the courts of juflice to their
¢ officers, as a recompexce for-their labour and attendance
¢¢ are eftablithed fees,” a p.fition which coriefponds’
with Hawkins’s doftrine.

Coke's expcfition of -thes"

ftatute’ de tallagio non concedendo is again cited. -

¢« Ail new.offices ere€ted with new fees, or old offices

‘¢ with neaw, fees, are a tallage (v tax) put upon

¢ the fubjeét, and therefore can’t be done “awithout come:

W‘"'_leiﬂ?i_f‘aﬁzqt by ali of partiament”’ Whenever xhe;sx’orc,_ y
a fee is a tax, it can’t be eftablithed avithout an aft of . ;

more-orlefsat——rupted-ufige;** it remains to be proved, that there

are fuch avarranted cafes of tax, or the exception ftands
on a mere fuppofition to evade the force cf my conclu-
fion, without'any proof to fupport it. Now I call up-
on iny adverfaries ta prove, on the principles of our

conftitution, that there are cafes of tax, warranted by ~.have put of al owances made by the lords &c. and

ufage, kzown to have received o legiflative fanétion,

but to have been eltablifhed by the lords or eommons,
the upper or lower houfe of affembly, feparately, or

_by.the judges.__If_they fail in their proot, my argu-:

meafure is not tc be determined by profeffions, or im- -

putations, bt by its effetts. . Officers, without fettled
rates of . fefd, ‘would™be "under no Tegal-reftrition.

The préfent ‘régulation contains 2o enforcement of fa_y--‘ having been paid, and received! For what-conftitutes
sent- {rem- the’ people, the officer being lft to his egal  ufage; but the frequent repetition of the fame acts,
remedy.-: When the infpe€tion aft was in force, hisre=—orexam plesfor—a—fong-ti oret-prefume,—
tedy.wai-by-execution—Thiseffettof Tie Hew Fegu- ¢ lettlement of the fees of old, conflitutional offices,

lation.cdn't bé den

yond the rates preferibed, and w
would havé it-in his pow,?

fees, not' only to the exteny’
it, The little fuggettion, ‘1ht
logue, ‘that a party might ha
réfufe  payment for ir, if he tho
reafona.%le; has been anfwered, by’

fiter would not-hive been’bound'to'perform’a

ve the'fervice done, an

fervic
then the bencfit to the officer by the reftri

and the ,

ﬁéeu’.-ca_n't ‘be thewn,

ve:of the very effects explained”

ied; viz. that theofficer, being re-"
moveable; is ‘reftrained, by the threats of -the perfon,

who has authority to remove .him, from receiving be-

ithout thisiregulation,-
demand, and receive’
“the 'rites, but beyond '
oduced by'a puerile dia--

)

if he thought the démand not ' | u 7
'qw;n'g that an of=the fubject by the law_of parliament. .
) vz fervice,” ~The judge

withotit payment atthe time of ptrformingit, W hf-"l? .
relult-

inw from the proclamation 2:and jfa benefit ‘to the of- _ fil. Ita

ing fromthe-proc ftriction can't be de-

“the profeffed‘ defign’of tbcg;ogaf::a?:& :
4 . ¢

ment, that’ ¢ no tax can be impoled except by the le.
¢ giflature; but fees have been lawfully fettled by
¢¢ perlons not velted with a legiflative authority, con-
¢« fequently the fettlement of fe%is not the impofition
% of a tax,” remains in full force. If the criginal
fettlement of any fees was a tax, it continues a tax, if
it was not a tax, it can't become [o from the aéts of
officers, and parties receiving, and paying the fees.
The erigiz of it being afeertained, and not left to pre-
fumftiou, if theTettlement of fees was originally a talx,-
an the

ing, and receiving, can’t make it lawful for it is an
eftablithed maxim of law, if, on enquiry into the lega-

lity of cuftom, of ufage, it appears to have been de. -

rived from an illegal fource, that it dught to be abo.
tithed—if originally invalid, length ‘of time will not
give it efficacy.; i : ) e

‘It is, indeed,

ftrange that ‘they, who objc,vél't to the

argument from precedents, fhould rely altogether up-..
* on them in fupport of a doétrine fo extraordinary, as

that the legality of even taxes, not laid by'the.legifla-
“ture, may be maintained by the precedents of their

10 awbich the right of fees avas annexed awhen the offices
avere created is tiot a tax, and that the lawful allow-
ance of fees to their neceflary officers by the lords &c.

who are not vefted with a legiflative authority, .is

thefe dllowances s
whith is part®dfth
re than faying, t

‘proof of my pofition. Saying t
founded on the law of parliame
general law, amounts to no:
are lawful; but. the proof is

“ment; they have no authority to tax the f{ubje
their allowance of fees o their.neceflary officers isJaw-

was eptitled to receivea fee
felony on this pri.
rdsr, and di

erfon acquitted of -

imputing-to it a.diﬁ‘érc’x’xf'-,-qx;o‘i'xv‘e,"v‘v_x;h:\{lh'ig_h i
ets do not correfpond ? TR =

d confcience, for,bil.tlyotx_blé,‘“gpérg

o e P P A T AT S A A
N-and§O-N. -

& Bxtortion-is -comitied, when ai oficir by cilx
bis office takes miney, or ethtr wa!xmb!{tbmg;ﬂch&u
due, ‘or mare than'is dus, or befere it is due.

(L Senfy, ciftam, focidl gos
L 8¢ Al Rrm3-of right; and v

eal to 1ruib's impirtis
d, from awbence

srasg, e

. proof.
from Coke receive, taat it may be reconciled witn the -
- other authorities? ¢ new offices eretcd with new fees,™

&; but
pears by the "s1ft’Hen. 7th, that an officer -
; principle, that’ it was'afligned him by the,
‘jc,?m'm of ‘the court and.with reafon, and
' ‘ and -atten- |

. "'lll ‘v ..'.
~ APFRaANCly,

-

T e f erdr

33}

parliament. This was the refult of my major, or- -

general pm;mﬁ;lm,_which_thcy_huz—endeamud—xo—’—;i—l
reitrain by the #xception, fuch cafes as are warranted e
¢ by long, immemorial, uninterrup-ed” ufage,” an =
exception direétly repugnant to Coke'sopinion, When i
fee: are taxes, only the legiflature can lawfully grang {g
them ; but that fees are nut taxes, in the inftances I 3
the judges, the legality of thefe allowances is 2 plain A3

What conftruction then thall the piflage cited -

my adverfaries admit are out of the queftion, thag

fees may be fettled or afcertained at a time fubfequent -

to the inftitugion of the offices, the cafes, I have

cited, prove, and if the conftrution of the ‘paflage~ -

ments, ‘or rates, he is contradited by thofe cafes, and:
appears to be inconfiftent with himfelf, not only from
the cafe of Shurley and Packer, but the dottriné, he!

thorities, or.it will be overruled by them.* Fe¢s may-

be due, without a precife fettiement of the rate, andi:

the right to receive them may be coeval® with the in-- -

‘ftitution, or firlt creation of the offices, 38 in the cafe

of our old, or- conftitutional offices; when  fuch fees. . .
- .are fettled, they are not properly neaw fees, and.theres:

fore a regulation, refraining the officer from taking

beyond a_{tated. fum for each-fervice, when he was bee:

fore entitled to a fee for fuch fervice, is not-granting,
or_annexing a new fee to an o/d office ; but whea:the
officer_is not entitled to. receive a reward from the
party in.the c:;ccutifqn of an old office, or is éntitled
to a- certain_fum from him, the granting.of a feg

ihen m‘ingfwst:befon:du il ;
the officer was before entitled to, creates a . meun.
according to Coke’s expofition. When.a man; in con

fidzration of recciving an-adequate recompence forabe ¢
- fervice, performs work, and labour for another at his*
réqueft, without a fpecial contra& fixing “ttie fum to: " -
be pAid, he, for whom the fervice is don¢, becomes« '~
indebted.  If the parties to.the contra@ afterwards::; -
. -afcertain the fam duc for the fervice, this fettlement - . -
b nting, that cither. does not create a mew debt, but:fixes, or:regulates tha>- -
branch of the legiflature,. aloné, can impofe taxss on act. o

quantumn or rate payable on:the original contraét. In
this fenfz I underitand Lord Coke, -and

incident. to_their. fun&ions,,or offices, and that it is
' he fettiement of fees is the impofition of tax
$* on thefubjedt., i '

Co. Litt, 368'is allo quo

o b g

L v ke, -and admit that, - it
ix=—whenfecs-age-fettled;-théyought:niot to be augmented © =, -0
—when-fervices ought to_be performed without-afee,: 7

a‘fce ought not to be grantedj but oppole any>conai <.’
‘ftruttion contrary to the authorities I have cited to: ;
_eftablifh this-poity that-awkhen-oficoss-areestitled to_fees,: . - .
not precifely festled as to the quantum or rate;-they may-be» ;>
fixed; or alcertained by'the anthority. of the judges -
.~ Tot-a jult. obje@ion”to'their exercife: of -this-authority.:-
.',.that—‘l‘-lhe‘ PR L

Litt, a ted, to this effedt, it is
¢ provided:by. the-fatute i Weltm. 18? That-oe

=from Coke be carried fo far as to include thefcfettie=: "

, has laid down in his 1ft inft. which I thall prefently: .
confider.” This being the ftate of the matter, thereis< - ;.

" a neceflity for putting fuch a conftrution upon-his-
words, as may reconcilte his opinion with the other au=-

:

-

el




